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PREFACE 


It has been said that “ the supreme characteristic of a great lawyer 
is not so much an expansion of the brain as an enlargement of the heart, 
a wide and generous sympathy, a nervous system carefully attuned to all 
the passions and prejudices in life.” He must be a man that not only 
knows human nature, but has an appreciable quantity of human nature 
in him ; a man, whom, when his client seeks advice, he finds not merely 
a cold-blooded jurist, a profound oracle of the law, but a man strong in 
his sympathies and full of resources for evading or escaping difficulty;— 
resources that come not altogether from law books, but from the book of 
experience, which he has so diligently studied, both in his own life and in 
the lives of others. The true lawyer, when he stands before a court or jury, 
stands not in his own shoes holding out his client at arm’s length, but is 
an advocate in every sense of the term, standing in the place of his client 
taking upon himself the burden of his case, and enwrapping himself so 
intensely in the feelings of his client that words burn on his lips as he 
denounces the deceiver, and tears start to his eyes as he relates the 
sorrows and griefs of his client under the heel of the oppressor; a man, 
indeed, who struggles in defence of the life, fortune and honour of his 
client as if it were his own. Such is the truly great lawyer, as dis¬ 
tinguished from a mere jurist. 1 

The preparation in the college equips the brain with legal principles 
but it affords the young student little or no guidance for the actual 
conduct of cases in courts of law. The young man just called to the bar 
finds important interests of his clients entrusted to him and often feels it 
difficult to find his way to justify the confidence that has been reposed 
in him. “ I never felt so much in want of a leader as I did when I had 
to cross-examine that doctor” was the remark of a talented junior of 
considerable standing at the bar, 2 

It is not always given to every one to have a proper leader to guide 
him in all the exigencies of his professional career. But it is open to every 
one to study the methods of the great masters in the art of Advocacy. 

4i There is a very prevalent notion that all discussion or comment on 
the subject of cross-examination is necessarily useless, if not worse. 
This seems to have arisen partly from a superficial view of the matter, 
ajnd partly from a misapprehension of a passage in Quintilian, in which 

(1) Robinson's American Advocacy (2) Harris’ Hints on Advooacy 
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ho is supposed to intimate his opinion that the faculty of interrogating 
witnesses with effect must be the result either of natural acuteness, or of 
practice. If the Roman critic meant, what he certainly does not express 
—his language being that no rules can be laid down for the guidance 
of advocates in this respect—he was almost inconsistent with himself ; 
for in the very chapter from which the above passage is taken he gives 
a series of rules for that purpose, which have been admired in every age, 
and are recommended by high authorities in our own law. It would 
indeed be strange if, while perfection in all other arts and sciences is at¬ 
tained by the combination of study and experience, the faculty of ex¬ 
amining witnesses with effect—which depends so much on knowledge of 
human nature, and acquaintance with the resources of falsehood and 
evasion, and is coeval with judicature itself— should be destitute of 
all fixed principles.” 3 

No less a man than the late Mr. Joseph Choate spoke of the value of 
studying the lives of the master minds of old and deducing right 
principles^, of conduct from the recorded experiences of the great 
advocates of ancient and modern times. In the course of his 
address, at the Farewell Banquet by the Bench and the Bar 
of England, 14th April, 1905, at Lincoln’s Inn hall Mr. Choate 
said, “ In my youngest days I could not resist the- attraction of those 
historical and dramatic scenes and incidents in the lives of the world’s 
great advocates which everybody knows. Who would not have given a 
year’s ransom, a year of his life, to have heard Somers in the case of the 
seven bishops, in a speech of only five minutes breaking the rod of the 
oppressor, winning the great cause, and at one bound taking his place, 
the foremost place, among the orators and jurists of England ? Or 
Erskine, the greatest advocate anywhere and of all time, when he dared 
to breast even the mighty Mansfield’s admonition that Lord Sandwhich 
was not before the court, ‘‘And for that very reason I will bring him be¬ 
fore the court!” and he entered the tribunal that morning an absolutely 
briefless barrister, and went out with thirty retainers in his bag and 
followed by a crowd of solicitors engaged in a race of diligence to see 
which should reach his chambers first. Or Webster pleading before the 
Supreme Court of the United States for the little college in the hills 
where his intellectual life began, and throwing successfully around it the 
shield of that most beneficent of all constitutional provisions that no 
State shall pass any law impairing the obligation of contracts. I started 
in life with the belief that our profession in«its highest walks afforded 
the most noble employment in which any man could engage, 
and I am of the same opinion still, until I became an ambassador 
and entered the terra incognita of diplomacy. I believed that 
a man could be of greater service to his country and his race in 

the foremost ranks of the bar than anywhere else, and I think so still. 


(3) Best on Evidence 
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To be a p*iest, and possibly a high priest, in the Temple of Justice; to 
serve at her altar, and to aid her to maintain and defend those inalien¬ 
able rights of life, liberty and property upon which the safety of society 
depends; and succor the oppressed and to defend the innocent, to main¬ 
tain constitutional rights against all violence, whether by the executive, 
or by the legislature, or by the resistless power of the press or, worst of 
all, against the ruthless rapacity of an unbridled rpajority, and restore it 
to its proper place in the world; all this seemed to me to furnish a field 
worthy of any man’s ambition. 4 

It has been our main aim to collect in these short volumes the 
experiences of some of the great and successful advocates in the East and 
the West. We have refrained as far as possible, from laying down rules 
and principles at any great length. Wherever any such principles have to 
be enunciated, we have done so by citing them in the choice words of the 
best and acknowledged writers on the subject. But we have preferred 
imparting instruction by illustrations rather than by exposition. 


It has been truly said that “the novelty of an argument is often the 
charm that holds a waiting audience. If one expects to win law suits 
before a Judge and Jury, and all of them must be won or lost this way, 
he will early learn the advantage of striking statements and original 
illustrations. By apt stories Lincoln won many cases. By their use Depew 
pleased people, and the art of pleasing is a wonderful acquirement for a 
.Court-room. The ancients were ever alert to enforce a point by illustra¬ 
tion. Fables and short sayings, facts drawn from example, were favourite 
means of making strong reasons impressive. Among the great mass of 
people, even today, matters are still reasoned out by comparison. There 
is a certainty of conviction in all such arguments. They please many 
senses at once. They capture the ear, interest the mind, and hold the 
attention. A rare fable, a short pithy story, or a forcible quotation will 
take with a crowd, or jury, and create sentiment.” ’ 



In the preparation of‘these volumes we have consulted books too nume¬ 
rous to mention. In fact, we have studied all the best books that have 
been written in England and America on the subject of Advocacy. But 
prominent mention has to be made of the following standard works to 
which the authors have made constant reference, without a close and 
careful study of which, it would not have been possible for the authors to 
have commenced the preparation of these volumes:—Moore on Facts, 
James Ram on Facts, Wellman’s Cross Examination and Day*in court, 
Wrotesley’s Examination of Witnesses, Cox’s Advocate, Harris’ Hints on 
Advocacy and Illustrations in Advocacy, Hardwicke’s Art of Winning 
Gases, Elliott’s Advocate, Elliott’s General Practice, Donovan’s Tact in 

Court, Skill in Trials, Modern Jury Trials, and other excellent treatises of 
the same author on Advocacy, Daly’s Preparation for Trial, Ballantine’s 

|i (4) American ipaw Review, Vol. 39 Pages 586 and 587 (5) Donovan’s Tact in Coqrt 
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Experiences, Will’s Circumstantial Evidence, the Works 4f Taylor, 
Best and Wigmore on Evidence, Robinson’s American Advocacy, Robin¬ 
son’s Bench and the Bar, Strahan’s Bench and the Bar in England, Haw¬ 
kins’ Reminiscenses, Alveistone’s Recollections of the English Bar and 
the Bench, Peter Burke’s Romance of the Forum, Reed’s Conduct of Law 
suits. Sir George Witt’s Life in the Law, Purcell’s Forty Years at the 
Criminal Bar, Howell’s State Trials and other series of state trials and 
biographies of eminent lawyers, to the authors and publishers of which 
works we hereby acknowledge our great indebtedness. We are also 
indebted to several excellent articles, cuttings and jottings in several of 
the prominent legal journals in America, England and India. Prominent 
mention would have to be made of the Green Bag, the American Lawyer, 
the American Law Review, the Canadian Law Times, the Harward Law 
Review, and the English Law Journal. Chief among the Indian Journals 
consulted are the Madras Law Journal, and the Criminal Law Journal. 
Although some of these books and journals had been consulted on a 
previous occasion, opportunity has been taken to read them all once again 
to trace the incidents and anecdotes to their original sources and make 
fresh and more suitable extracts for the preparation of these series. 

Our grateful thanks are due to the Honourable Mr. T. R. Venkatrama 
Sastriar, Advocate General of the Madras High Court for the very kind 
and valuable foreword which he has written for this work. 

Our thanks are also due to Mr. R. Narayanaswami Iyer B. A. B. L. 
High Court Vakil, Editor and Proprietor of the Madras Law Journal 
for kindly allowing us the use of the very excellent and rare collec¬ 
tion of books in his library and to Messrs. A. Ramaratnam Iyer B. A. 
L. L. B.,’A. Rajagopala Iyengar B. A. B. L. and P. Raghavier B. A. B. L., 
Vakils, for the help rendered by them in the preparation of these works. 

We are conscious that the work is far from being perfect. Any sug- 
gestions for improvement from our learned brethern in the profession 
will be gladly received and given effect to in the subsequent editions of 
this work. 

In the preparation of these small volumes our main aim and earnest 
endeavour has been to acquaint the junior just commencing practice with 
the experiences of the successful advocates of old, so that thfey may start 
their career with courage and confidence: 

Lives of great men, all remind us, 

We can make our lives sublime, 

And departing, leave behind us, 

Footprints on the sands of time. 


THE AUTHORS. 
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FOREWORD. 


At the request of Mr. P. Ramanatha Aiyer, I write this 
foreword to his book on Advocacy under the title of ‘‘Illustra¬ 
tions in Cross-examination 55 .* 


Of excellence in any profession or walk of life it may be 
said that it is born and not made. It is not uncommon to hear 
praise bestowed on a person as a born advocate or as a born 
cross-examiner. When stress is thus laid on innate aptitude, no 
one intends to deny the need for careful preparation and train¬ 
ing to make the aptitude come out and show itself. It is a 
matter of. familiar observation that aptitude is sometimes 
recognised only after success achieved, and even the quality of 
the achievement imporves with age and experience. It will not 
be denied that for each case of aptitude breaking out into 
achievement, there are many cases in which aptitude is allowed 
to waste itself in small things and never reaches its fruition in 
solid achievement, because of lack of training or loss of opport¬ 
unity. 





.... 


A study of the art of cross-examination as exemplified in 
the methods of great advocates is not without use in the 
preparation and training of a young and ambitious lawyer. It 
is not indeed suggested that a lawyer can select from 
the stoiehouse of his memory the method adopted by 
an expert cross-examiner on a given occasion and apply it to 
|he case on hand. Bach man must form his own methods. 
But a knowledge of diverse methods adopted by master minds 


* Vol. I Methods of cross-examination by P. Ramanatha Iyer and N. S. Ranganatha 
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Oannot but have influence on the methods one forms for one¬ 
self. There is little or no literature dealing with the methods of 
great Indian Advocates. Much of it is in anecdotes and is in¬ 
definite, scrappy and useless for the purpose of instruction. For 

i 

a long time yet, one will have to go to the British or American 
books for ideas and instruction in these matters. These books 
are not available everywhere in the province. It is a great 
service to the members of the profession to bring together and 
exhibit in a few volumes, the principles and methods adopted by 
the acknowledged masters of the art of cross-examination with 
illustrations from well-known cases.* 

% 

Madras, \ 

29th October , 1927 . J T. R. VENKATARAMA SASTRI. 
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ADVOCACY AS AN ART 


ILLUSTRATIONS IN CROSS-EXAMINATION. 


CHAPTER I. 

Introductory 

"These are the precepts of the law : to live honourably ; to injure nobody ; and to 
render every man his due”. —Institutes of Justinian. 

’T is the divine’s to convert by faith, the soldier’s to overcome by force, the politi¬ 
cian’s to circumvent by art ; but to the Bar it especially belongs to prevail with men 
through means which their reason can comprehend, which their courage need not disdain 
and which their honesty must revere".— Anon. 

“ Three persons of wide experience were asked each to state and 
write on a piece of paper the name of the most agreeable companion 
each one had met with and also to state the reasons for his selection. 

The first man named one and said, “ When he comes into a room, 
every man-feels as if he had taken a tonic and had a new lease of life, 
Ipager, vivid fellow, full of joy, bubbling over with spirits. His sympathies 
pre quick as an electric flash.” 

“ He throws'himself into the occasion, whatever it may be, with his 
whole heart,” said the second, in praise of the man of his choice. 

“ He makes the best of everything,” said the third, speaking of his 
own most cherished acquaintance. 

The three were travelling correspondents of great English Journals, 
who had visited every quarter of the world and talked with all kinds of 
men. The papers were examined and all were found to contain the name 
of a prominent lawyer in Melbourne, Australia.” 

“ The profession of the advocate is a permanent institution in the 

world’s justice, coming down through the ages, and 
garnering traditions and wisdom from generation 
to generation for the edification of present and 
future ones. Client and counsellor, advocate, jury, and juige—their ways 
and their needs and their notions were known and studied in Athens, 

Rome, England and America. The world’s business 
Its antiquity. and its laws may change, but human nature’s 

motives and foibles have formed a constant element. 
The psychology of a law suit is still the great problem for the lawyer; 
||nd Quintilian, Scarlett and Choate here come together on common 
ground. 


art. 


Advocacy as an 
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(1) Reed’s Conduct of Law Suits. 
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“From the days of Demosthenes and Cicero the profession of law 
•1 has attracted some of the best intellects of the age, and the service it has 
rendered and is universally rendering to Humanity by protecting both 
person and property can never be over-estimated. Indeed, the extent 
of civilisation and culture of a Nation may be gauged by its lawyers. 
People in their primitive culture need no lawyers. But as they advance, 
and their minds expand and grow more subtle and refined, their laws 
multiply and their administration follows a definite course, which calls 
for the presence of lawyers ; and, if the laws of a nation are enshrined 
in the temple of justice, lawyers are its high priests, and have been so" 
regarded and revered by the two great Nations of antiquity. Even at 
the present day, the influence of lawyers is felt in every stratum of 
society, and while it is true that lawyers are perhaps the most abused of 
f all mortals, it is equally true that lawyers are probably the most indis¬ 
pensable adjunct of their happiness.” 2 

In an address to a body of University students on the choice of a 
profession, Mr. Gladstone said : 

The personal agents of the law are hardly less important to the 

general welfare than its prescriptions ; for neither 
responsibilities! 6 Qn Statute nor Parliament nor Press is more essential!- 

tojiberty than an absolutely free and outspoken Bar.| 

| Considered as a mental training the profession of the Bar is probably, in 
l its kind, the most perfect and thorough of all professions.” 3 

In fact, the barrister is a very popular and successful candidate, 
no matter what party it is to which he attaches himself. This 
Js largely due to his professional training. That training makes 
wiim anxious to hear all sides of a question before he decides 
hich side is right. It was a lawyer (Sir James Stephen) who 
regretted that we had not the Serpent’s version of the story of the Fall 
-of Man ; and it was a lay magistrate who wished he could decide cases 
11 without hearing the evidence for the defence, since when he heard that, 
lit so often bothered him. Again, their professional training tends to 
make them tolerant of the weaknesses, prejudices, and even follies of 
mankind. Often when a country gentleman or a business man would 
lose all patience and alienate still more his critics, a lawyer, by a good- 
natured jest or a genuine attempt to understand their point of view will 
conciliate them. It was a lawyer, the Catholic counsel Keogh, who, at 
an Irish election, when a stout Protestant told him he would rather vote 
for the Devil than for him, gained his vote by the sweet reasonableness 

. of his reply: I quite see your difficulty,” he said, “ and can ask you to 

I support me only if your friend does nut stand.” 4 

Even Professor Lecky, who was obsessed with the erroneous idea 
that advocacy as it is practised b y the most eminent of the leval 

(2) Address by Dr. Gour cited in 11. Cr. Law. Rep 5,6. - 

(3) Cited in 10 Cr. Law Rep. 115. 

(4> Cited in Strahan’s Bench and the Bar. p. 49. 
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profession is inconsistent with the highest ethical standards,admits that, 
“ in the interest of the proper administration of justice it is of the utmost 
importance that every cause, however defective and every criminal how- 
fever bad should be fully defended, and it is therefore indispensable that 
there should be a class of men entrusted with that duty. 

It is the business of the Judge and of the jury to decide on the 
merits of the case, but, in order that they should discharge this function, 
it is necessary that the arguments on both sides should be laid before 
them in the strongest fdrm.” 

These are the opinions of laymen. Equally high is the opinion of 
eminent Judges as regards the legal profession. Mr. Justice Best said in 
Moi'ris v. Hunt G :— 


“ There is nothing which has so great a-tendency to secure the due 
administration of justice, as having the Courts of the country frequented 
by gentlemen so eminently qualified by their education and principles of 
honour, as at this time appear to discharge the duties which they are 
called upon to fulfil.” 

Lord Chancellor Brougham, in Grcenough v. Gaskc/t 7 was even 
more emphatic when he said : 

“ The interests of justice cannot be upholden, the administration of 
•justice cannot go on, without the aid of men skilled in jurisprudence, in 
the practice of the Courts, and in those matters affecting rights and 
obligations which form the subject of all legal proceedings.” 

“ The best sheet anchor any lawyer can possess is an ardent belief 
in his profession, its usefulness to the State, its respectability, its 
splendid traditions. If he starts on his career with a mind steeped in 
the history, traditions and customs of his profession, he is not likely to 
wander far from the path of rectitude. He will discover that to play the 
honest lawyer is not a hard part, and that there is no other calling in 
which honesty and integrity pay such high dividends. He will discover, 
however, that there are certain ethical standards to which he must 
conform, and that as to what these standards are his own moral or 
ethical instincts are not always a safe guide.” 8 ^ 

Lord Erskine said a century ago “ there is no profession in exist¬ 
ence in which the standard of honour is higher than it is in the profes¬ 
sion of the law.” 0 


“There is a nobility of purpose involved in the profession of the law. 

There is a chivalry of action. It may be called into 

profession. ° f * h ®' P la F an y day - 11 Evolves the idea that a man can 

stand forward and become the advocate of some 


(5) Lecky’s Map of Life 101. (6) 1 Chit. Rep. 555. (7) 1 My. & K. 98. 

(8) Address delivered by the Hon. Mathers, Chief Justice of the Court of. King’s 
Bench of Manitoba, to the Manitoba Bar Association in May, 1920. 

(9) Cited in Strahan’s Bench and the Bar, p. 48, 
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person who cannot speak for himself, who will have the courage and bold¬ 
ness to defend liberty from an assault upon her citizens, who will have 
the strength of character to denounce a wrong and who after all will 
remember that while he owes a great duty to his profession, he is called 
upon to give a corresponding duty to his country. i0 

“It takes great intellectual gifts to make a great advocate. No man 
wins a height at a bar, without a struggle and without intellectural 
power. Here no deception is possible, as in other cases. Not like the 
clergyman with his ex parte case behind the ptflpit ; not like the phy¬ 
sician with his prescription in the dark ; the lawyer’s work is done in the 
' broad light of open day, confronted at every step by able opposition and 
argument, with the entire public looking on. To meet such a test 
requires the greatest and keenest powers. That vulgar notion of advo¬ 
cacy that sees nothing in it higher than an effort to ‘befog the jury’ is a 
great mistake. Rather is it often the business of the true advocate to 
clear and dispel by the electric heat and lightning of his genius, the 
fog-bank that has already settled there. 

“The Court-house should still be an intellectual arena where the gla¬ 
diators of the law meet and contend for the prizes of victory and justice. 
In the brilliant picture which Macaulay draws of ancient Athens in the 
height of her glory, it was the contests of the intellectual athletes which 
evoked the loudest shouts from that cultivated and wonderful people. 

“We still need our advocates and orators and statesmen, we need 
them for the just administration of the law, for our intellectual life, for 
the glory of arts and of letters, and beyond all these, for the preservation 
of liberty and our free institutions.*’ 11 

Where is the profession, which, in this world, holds out brighter 
rewards ? Genius, indeed, will leave its mark in whatever sphere it may 
move. But learning, industry, and integrity, stand nowhere on safer or 
higher ground, than in the walks of the law. In all free countries it is 
the avenue not only to wealth, but to political influence and distinction. 
In England, a large proportion of the House of Peers owe their seats and 
dignities, as well as their possession either to their own professional 
success, or to that of some one of their’ancestors. In America most of 
the Presidents of the United States have been educated to the Bar. Of the 
men who have distinguished themselves in the Cabinet, in the halls of legis¬ 
lation, and in foreign diplomacy, how large is the proportion of lawyers. 

How powerful has always been the profession in guiding the 
popular mind, in forming that greatest of all counterchecks to ba‘d laws 
and bad administration,— 1 public opinion.’ It is the school of eloquence 
which, more than all else besides, has swayed, still sways, and 
always will sway, the destini es of free people. Let a man, to the 

(10) Cited in 4 Cr. Law. Rep. 20. 

(11) From 60 Mich Reports, page 1 eulogy on Hon. Chas. Stuart, a great advocate ; 
May oil Advocates cited iu Donovan s skill in Trials, p. 145. 
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possession of this noble faculty, add the high character of purity and jus¬ 
tice, integrity and honour, and where arc to be found (lie limits of his 
moral power over his fellow citizens ? 1J 


“ There is, perhaps, no profession, after that of the sacred ministry 
XT . . . in which a high toned morality is more imperatively 

ne ° es 7 y than tha V of th0 law - f Thcl ' e is cortainly - 

morality. without any exception, no profession in which so 

many temptations beset the path to swerve from the 


line of strict integrity; in which so many delicate and difficult ques¬ 
tions of duty are continually arising. There are pitfalls and mantraps at 
every step, and the mere youth at the very outset of his career, needs 


often the prudence and self-denial, as well as the moral courage, which 
belong commonly to riper years. High moral principle is his only 
safe guide; the only torch to light his way amidst darkness and 


obstruction. 


The oath directed by law to be administered upon the admission of 
an attorney to the bar, “ to behave himself in the office of attorney 
according to the best of his learning and ability, and with all good 
fidelity, as well to the Court as to the client ; that he will use no falsehood 
nor delay any man’s cause for lucre or malice,” presents a compre¬ 
hensive summary of his duties as a practitioner. 

Fidelity to the Court, fidelity to the client, fidelity to the claims of 
truth and honour : these are the matters comprised in the oath of office. 
It is an oath of office, and the practitioner is the incumbent of an office 
—an office in the administration of justice-he Id by authority from 
those who represent in her tribunals the majesty of the Crown. It is an 
office, too, clothed with many privileges—privileges, some of which are 
conceded to no other class or prefession. It is therefore that the legisla¬ 
ture has seen fit to require that there should be added to the solemnity 
of the responsibility, which every man virtually incurs when he enters 
upon the practice of his profession, the higher and more impressive 
sanction of an appeal to the Searcher of all Hearts. 1 ' 3 

While it is true that the lawyers have contributed largely to the 

happiness of the community, there are few professions that have come for 

as much abuse as the profession of law. The very greatness and nobility 

of the profession makes the least taint on it specially marked and 
commented upon by the public. 


“ There is no class of men,” says Mr. Sharswood in his excellent 

The lawyer in popu- entU,ed Et , hiCS ” am0ng whora “oral 

lar estimation. delinquency is more marked and disgraceful than 

among lawyers. Among merchants, so many honest 

men become involved through misfortune that the rogue may hope to 

take shelter in the crowd, and be screened from observation. Not so the 


|§ |]barBWood , B Legal Ethics, pp. 170-171. ' ~ 

PP. 55-61. 
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lawyer. If he continues to seek business, he roust find his employment 
in lower and still lower grades; and will soon come to verify and illus¬ 
trate the remark of Lord Bolingbroke, that “ the profession of the law, 
in its nature the noblest and most beneficial to mankind, is in its abuse 
and abasement the most sordid and pernicious.’ 14 

“ In popular estimation the advocate has often been a shady sort 
of person. It is said that but one lawyer was ever canonized, and that 
was Saint Ives of Brittany. And we are told that each year, when the 
peasants celebrate his fete day, they sing a hymn which has this refrain : 

“ He was an advocate, but not a thief; 

A wondrous thing in popular belief.” 

There is another cheerful anecdote of a man looking about in a country 
burying ground, a large and lonesome place, and seeing this inscription, 
“A good lawyer and an honest man,” he said, “this is very strange, that 
where land is so cheap they should bury two men in one grave. ’’ 

One one occasion the late Col. Benton made a public speech in 
which he said of the opposing candidate for Congress, “Who is Uriel 
Wright ? a calaboose lawyer, in the daily habit of crucifying the 
truth.*’ And yet Mr. Wright was a very good man, as well as a very good 
lawyer. 

But perhaps one of the most remarkable examples of this popular 
theory is found in a speech made by Wendell Phillips concerning the 
death of Rufus Choate. Mr. Phillips was a man of great ability on certain 
lines and served a useful purpose as a kind of prophet. In this speech, 
Mr. Phillips, who seemed to assume a kind of jurisdiction to sit in judg¬ 
ment over the new-made grave of Mr. Choate, drew a picture of a Pan. 
theon of Jurists in which the visiting statesman should be shown from 
one statue to another; and Greece should exhibit her Solon and speak of 
his noble Code; and Rome should point to her Papinian, who, in the most 
corrupt period of the Empire, could yet stand up for right and justice; 
and France should point to her D’Aguesseau, with all his wisdom and 
virtue, and England should say, “This is Erskine,who in spite of George III 
and John Scott, made it safe to speak and write the truth in Britain,’* 
and then New England should take up the legend and should say, “ This 
lis Choate, who made it safe to murder, and of whose health thieves en¬ 
quired before they began to steal. ” 

And yet we all know that Rufus Choate was not only a very brilliant 
man, but a man of high personal integrity, and the statue which has 
been erected to his memory in the Court-house of Boston is a fitting me¬ 
morial to one of the greatest citizens of that Commonweath. 

Manifestly these stories, which might be multiplied indefinitely all 
imply a kind of belief on the part of people who have not the great ad¬ 
vantage of belonging to the legal professsion, that the practice of 


(14) Sharswood’s Legal Ethics, p. 170. 
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advocacy is something at least a little shady at the host. But if this belief 
be well founded, our condition must be miserable indeed. ’ 


It seems to me that the popular opinion thus alluded to is highly 
erroneous, and proceeds, to some extent at least, from a want of that 
large knowledge and experience which are necessary to the formation 
of a just theory in such matters. 

Suppose we consider, in the first place, the question of criminal pro¬ 
cedure and the ethical idea which is involved in the defence of accused 


(15). Address by the Hon. Mr. Home of New Orleans, before the Indiana Bar Associa¬ 
tion (1899), Virginia Law Rep. Vol., V. pp. 513-519. 

“ Porverbs have been said to be the concentrated* wisdom of a nation and Lord Bacon 
remarked that “the genius, wit, and spirit of a nation are discovered in its proverbs.” 
In all nations laws and lawyers have been made the subject of proverbial philosophy, and 
it is almost unaccountable that in nearly every instance the point of the proverb has been 
directed against the lawyer. It may be that, at heart, men are anarchists disliking law 
because it curtails their liberty, and having no love for lawyers because they are law 
interpreters. 

The English have a proverb, “ laws were made for rogues,” and the Germans say that 
“ For the upright there are no laws." 

InHazlitt’s “Studies in Jocular Literature " it is said of the "Hundred merry 
tales ” : “ We are confronted with the admirable apologue of the friar that told the 
three children’s fortunes, where, after declaring to the horrified mother that of her family 
one should be a beggar, a second a thief, and the third an assassin, he consoles her by say¬ 
ing that she might make the one who was to be a thief a lawyer, one who was to be a beggar 
a friar, and him who was destined to be a murderer a physician.”—(5 Green Bag. 292) 

Even in arbitration the lawyers are condemned, for there is an English proverb, 
“ Arbitrate, lose some, give lawyer more,” and the Scotch say, “ Refer my coat, and lose a 
sleeve.” 

Not in this world only are the lawyers to be thought badly of, for the French have it 
that “ Unless hell is full never will a lawyer be saved.” The Danes say that the devil once 
sat between two lawyers and declared that “Virtue was in the middle while the Dutoh 
proverb is so well known that it has been adopted by many lands, “ The greater lawyer, 
the worse Christian." 

The English express the same idea in the proverb, “Fair and softly, as lawyers go to 
heaven.” 


In Peterborough churchyard there is a tombstone over the grave of Walter Strange, a 
lawyer, which bears the inscription “ Strange ! An honest Lawyer.” 

It is difficult to understand why the wit of the nations should be directed against 
lawyers, but the fact remains, and all we can do is to laugh with the world and prove by 
our conduct that proverbs are not always true, and that lawyers are, as a class, as free 
from reproach as any other profession.”— Ibid. 

An eminent jurist of Wisconsin, Chief Justice Ryan, of the Supreme Court of the 
United States of America, once said of a deceased brother attorney on the occasion of 
memorial service by the bench and bar: “But yet a few years, and we his contempo¬ 
raries, shall have passed away too. Then will be little left of Mr.-’s professional 

career, except vague traditions and doubtful anecdotes. So passes away the fame of 
a.great lawyer. We see men of inferior parts give to history names, such as they are, 
while lawyers—their moral and intellectual betters—are forgotten. That is not because 
the life of a lawyer is less useful or honourable, but because the immediate subjects of a 
lawyer’s labours rarely enter into what we call history. Theheroes of history are 
always, perhaps not often, the truly great; the faithful discharge of the duties of 
profession, often exercising the most sacred measure of human faith and the highest 
human ability, the confidence and admiration of contemporaries for these, are 
imMla lawyer.” 
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persons. Perhaps if our lay brethren were able to formulate and study 
all the considerations which are involved in such a question, they 
might not be quite so ready to take such very short views as they some- 

times do. 

It is constant experience, I think, to have intelligent laymen ask, 

“ Is it possible you can defend a man whom you believe to be gui y 
Is it honourable to do so ?" To such a very general question, we might 
reply that no answer is really possible without the consideration ot 

many important points of public policy. 

It is also true that now and then we have the question of ethics 

presented "in a manner that is too sharply defined 

fessicm o*f U^ lo he entirely agreeable. Thus, the late T. F. Mar¬ 
shall of Kentucky related of himself that, when a 
very young lawyer, he was appointed by the Court to defend a man 
accused of parricide. He hastened to the jail to interview his client, 
and, of course, told the prisoner that he must confide in his counsel and 
tell him the exact truth, and then enquired : 

“ Did you really kill your father ?” 

“ Yes,” he replied ; “ I reckon I did, Mr. Marshall.” 

“ Good heavens ! and what did you do that for !” 

“ Well, it was the fall of the year, and I didn’t think it would pay to 
winter him.” 

Now, this may seem a very tough example, yet even in such case I 
shall claim that Marshall was right in defending his client. French 
have thought differently, at least in early days, and we are told of one 
occasion at least where the French bar had unanimiously refused to 
defend an accused person on the ground that he was plainly guilty ; and 
the accused was executed, and it was discovered too late that he was 
entirely innocent. It would seem, therefore, that this rule of the French 
bar, if it still exists, cannot be a thoroughly sound one. 

We may all agree that an accused person must be tried according to . 
the settled rules of criminal procedure unless, indeed, we wish to relapse 
into lynch law and barbarism. We must further concede that any trial 
which merits the name implies a defence as well as a prosecution, and it 
is not too much to assume that the accused is as much entitled to learned 
counsel as the State. The accused may be a “bad man” but he must be 
tried according to law, and such a trial implies the presence of a counsel 
for the defence in order to insure a correct result. 

In the first plaea, let it be remembered that while the accused may 
have committed the acts with which he is charged, those acts may not 
consitute a crime at all. Our lay friends sometimes forget this important 
point. It is very difficult to decide, sometimes, whether an act with 
which a prisoner at the bar is charged is a punishable crime. Take the 
case of Keck ». United States. The accused had been convicted 
in the trial Court, and the'principal question in the Supreme Court of the 
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United States was as to the legal meaning of the word “smuggling.” 
The case was argued and re-argued. Fivo learned Justices said that the 
word “ smuggling” meant thus and so, and the admitted acts of the 
accused did not. constitute that offence, while four learned Justices 
declared that the conclusion of the majority could not be justified by law 
or lexicon. To the modest practitioner, therefore, it seems that he may 
justly defend an accused person, at least to the extent of discussing the 
very important question whether the established acts of the defendant 
constitute a crime. 

Again, we all know, what laymen sometimes forget, that the act with 
which the prisoner is charged may never have been committed at all. 
The Irishman in the play who, when he was asked whether he was guilty 
or not guilty, replied, “ Indeed, I don’t know until I have heard the 
evidence,” was perhaps more of a philosopher than many have supposed. 
There have been cases where, during the progress of a trial for murder, 
the person alleged to have been killed has walked into Court. Mr. Thomas 
Nelson Page has embodied such an incident in one of his clever sketches 
of Virginian life. Surely an honourable advocate may at least insist that 
the State establish very clearly the coi'pus delicti. 

Again, there have been examples where persons have confessed the 
commission of crimes where either no crime had been committed at all 
or the person confessing was perfectly innocent. Perhaps Mr. T. F. 
Marshall’s client was one of these. Such cases may certainly admonish 
the most sensitive counsel that he may defend a criminal in an apparent¬ 
ly desperate predicament, provided, however, that he does so by the 
methods, we shall, allude to in a moment, that are right and proper. 

Again, as we all know, there is a dread disease called insanity, 
which we claim to understand a little, but in regard to which we have yet 
a great deal to learn. Who shall dare to decide, ex parte that an accused 
person who has committed some dreadful deed, has really any sense ? ' ' 
The convolutions of the human brain are so numerous ! How shall we ' 
know that this harp of a thousand strings was really in tune ? How, 
indeed, unless, with the trained skill of professional athletes—counsel' 
on both sides , to assist the Court and enlighten the jury ? 10 


(16) Virginia Law Register, Vol. V., pp. 513 520. 

E. W. Capron, writing recently in the New York Tribune , recalls the interesting 
Freeman case:—“ This man Freeman in the night murdered a whole family and sought a 
second family by the name of Godfrey. Excitement ran high ; the cry for vengeance was 
strong. The late W. H. Seward, then a young man, satisfied that the man was insane, 
volunteered to conduct the defence. It was a brave act, for he was threatened with per¬ 
sonal violence. The noted John Van Vuren, sometimes called ‘Prince John,’ then 
Attorney-General of the State, assisted the District Attorney in the prosecution. 


“ The defence showed that the murder was without provocation or motive. It also 
palledthe superintendent of the Utica Insane Asylum, who declared on the stand that the 
negro was clearly insane. Van Vuren in his cross-examination asked how he formed his 
opjaiqn of insanity. He replied from conversation and from the eyes and general features- 
^ i ^^hen asked if he could pick out an insane person in that audience, the superin. 

replied that he could if there were any. Being requested to do so, the superin- 
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Again, even when a crime has been bayond doubt committed by the 
accused, there arc different degrees of crime. It is one thing to commi 
murder and quite another to commit manslaughter. It is one thing o 
commit an assault with intent to murder, and another thing, to commit an 
assault with intent to kill, and still another to commit a simple assau ^ 
And it is a matter of high public policy that able counsel on both sides 

should help to solve such problems of degree. 

Again, as noted by the Supreme Court of the United States in an 
important case it has from olden times been deemed wise, all things con¬ 
sidered, that the presumption of innocence should attend the accused 
throughout his trial ; and that, as the Emperor Trajan declared, it is 
better that the guilty should escape than that the innocent should suffer. 
Surely the advocate has the right to stand by wi'.h ceaseless vigilance 
and insist on the observance of this in all criminal cases. 

As for civil cases, the right of advocacy is, if anything, still more 
manifest. Who can tell what are the real merits of a controversy of this 
kind until it has been thoroughly sifted on both sides? If we take up at 
random one of the latest reports we find in it several cases of dissenting 
judgments. 

When very learned Judges, under the responsibility of a great official 
position, can thus differ in regard to the meaning of human language— 
or even of a single word—the advocate may certainly take sides in ad¬ 
vance of a decision, in perfect good faith. And so we have a right to say 
that in all important civil litigation 'here are two sides, at least. There 
may be honest difference of opinion as to either law or fact, or both, and 
notwithstanding all that laymen may think or say, an honourable lawyer 
may appear in a civil suit for either plaintiff or defendant, provided he 
does so in accordance with what we understand to be the rules of the 
ethics of the bar. Litigation is necessarily a kind of warfare ; but war 
has its laws, it rules of honour, its maxims of chivalry. We are to make 
war for our clients, but we are to do so in only honourable ways. We are 
to state the facts, whenever we state them, correctly. We are to quote 
the law whenever we quote it, correctly, and it is in the application of 
correct law to real facts that the skill of advocacy is to be exhibited. 17 

tendent, while breathless silence reigned, surveyed the large audience, and at length 
singled out an individual who, he said, was insane. The person indicated at once 
responded in oaths and frantic yells, clearly showing that the superintendent had made 
no mistake. 

“Notwithstanding the strong defence, the verdict was guilty and the sentence hang¬ 
ing. As the time for execution drew near Seward induced the Governor to grant a respite 
but before this period expired the negro died in prison. An autopsy revealed an exten¬ 
sively diseased brain.”—(22 Green Bag. 139.) 

(17) Ibid. Not even the most bigoted advocates of the abolition of the legal profes¬ 
sion would countenance the adoption of the following procedure recorded by Mr. Hawkins 
in his Reminiscences :— 

“Jones was the name of the prisoner. His offence was that of picking pockets, 
entailing, of course, a punishment corresponding in severity with the barbarity of 
the times. It was not a plea of “ Guilty ’’when perhaps a little more inquiry might have 
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And so, as it seems to nie, we may sum up the whole nmltcr of pro- 
fessional ethics, so far as the duties of the advocate are concerned, 
in the simple proposition, that we are to present the facts of our 
side correctly, and quote the law correctly, and then make war for our 
client to the best of our ability in accordance with the rules of honour¬ 
able warfare. This is not only common sense, and common honesty— 
this is not only justified by the best theories of judicial contest and deci¬ 
sion, but—as honesty is the best policy—it is justified by the example of 
the best and the really most successful advocates. Can you imagine 
Berryer of France, or Sir Charles Russell of England, or Mr. Eva vis of 
New York, mis-stating facts or misquoting law ? It was said of the late 
Henry R. Sheldon of Rochester, by Prof. Pomeroy, in his work on 
Equity, that his briefs might be cited as authority, and Prof. Pomeroy 
actually cites one in a note. 


Putting the matter on the lowest plane of a mere desire for success 
—Who are the advocates that greatly succeed in the last analysis and 
result ? They are those who state the facts with precision, and the law 
with precision, and then apply that taw to those fads with such power of 
speech as the Lord has given them, and so rightfully get what is called 
the “ear of the Court.” When the lawyer does this, and he must 
not do less , he may then, cheerfully leave the result to the general rules 
which society has made for itself in these matters. There may be what 
we think great miscarriages of justice. Cases will go wrong now and 
then. The law of'gravitation may seem to work badly sometimes, as 
when the bread-winner of a family falls and fractures his skull. Never- 

been necessary ; it was a case in wbicb tbc prisoner solemnly declared he was “Not 
Guilty,” and therefore had a right to be tried.” 

The accused haviDg “ held up his hand,” and the jury having solemnly sworn to 
hearken to the evidence, and to well and truly try and true deliverance make, etc., the 
witness for the prosecution climbs into the box which was a like a pulpit, and before he 
has time to look Tound and sec where the voice comes l'roru, he is examined as follows 
• by tho prosecuting counsel :— 

“ I think you were walking up Ludgate Hill on Thursday 25tli about half past 
two in the afternoon, and suddenly felt a tug at your pocket and missed your hand¬ 
kerchief, which he the constable now produces: is that it 't ” 


“ Yes, Sir.” 

“ I suppose you have nothing to ask him V” says the Judge. “ Next witness.” 
Constable stands up. 

“ Were you following the prosecutor on the occasion when he was robbed on Lud¬ 
gate Hill ? and did you see the prisoner put bis hand into the prosecutor’s pocket and 
take this handkerchief out of it ? ” 

“ Yes, Sir.” 

Judge to prisoner : “Nothing to say, I ^suppose V ” Then to the jury : “ Gentlemen 
I suppose you have no doubt ? I have none. 

Jury : ‘‘Guilty, My lord,” as though to oblige his lordship. 


Judge to prisoner : “ Jones we have met before wc shall not meet again for some' 
time-—seven years’ transportation. Next case.” 

. j- Tiin fl ;two minutes fifty-three seconds. (Hawkins 40-43.J 
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theless, the law of gravitation will go on and we must reckon with it. 
Judges will sometimes seem very wrong-headed, and juries very idiotic; 
but, on the average, justice will prevail, if the truth of law and fact be 
faithfully applied by counsel. 


Let us have faith enough in our profession to believe that law is not 
a “ solemn jugglery, ” but a great science, and that the honourable 
advocate is one of the pillars of the Slate. 18 

_ m _ 

(18) Address by the Hon. Mr. Howe to the Indiana (U. S.) Bar Association, 1899, 
5 Virginia Law Rep. 513-520. 

How sharply and indignantly has Story sketched that pest of society and disgrace to 
his calling, an unworthy lawyer : 


With just enough of learning to confuse, 

With just enough of temper to abuse. 

With just enough of genius when 'coldest, 

To urge the worst of passions for the best. 

With just enough of all that wins in life 
To make us hate a nature formed for strife, 

With just enough of vanity and spite 

To turn to all that’s wrong from all that's right— 

Who would not curse the hour when first he saw 
Just such a man called learned in the law. 

Such nuisances have given rise to much thoughtless denunciation of the whole pro¬ 
fession, as : “ The law is a sort of hocus-pocus science, that smiles in your face while it 

picks your pocket ; and the glorious uncertainty of it is of more use to’ the professors 
than the justice of it.” 


Voltaire characterized lawyers generally as ‘‘the conservators of ancient, barbarous 
usages.”—(13 American Lawyer 161.) 

It was Lincoln’s advice to young men :—“If...,..you cannot be an honest lawyer, 
resolve to be honest without being a lawyer.” The following lines written in respect of 
this advice by Mr. Harry R. Blythe, are well worth careful perusal : 

If these fair words were burned into hearts 
So deeply that our actions sprang from them, 

How many still would fret on rights in rem , 

And still persist in playing sorry parts ? 

Oh ! would not some of us eschew the marts 
Of blighting litigation, and condemn 
The whole unhappy business—seek the gem 
Of truth elsewhere—win gold by other arts? 

Ah 1 if we had the courage but to do 

As oft the conscience tolls us that we ought, 

If to ourselves we only could be true. 

The world would never say that we are bought 
As Judas was. Honor would crush the few, 

But all our work would be in goodness wrought.”—(22 Green Bag 581.) 

The following is the prayer of Samuel Johnson, when contemplating the studv of the 
law, as recorded in 2 Boswell’s Life of Johnson, p. 12: 

September 26, 1765 : Almighty God, the giver of wisdom, without whose help resolu¬ 
tions are vain, without whose blessing study is ineffectual; enable me, if it be Thy will to 
attain such knowledge as may qualify to direct the doubtful, and instruct the iterant- to 

1 ThTaUaTto' Th ‘v cT^ graDt “““ 1 ” ay Use that ku °"ledg e which 

X shall attain, to Thy Glory and my own salvation, for Jesus Christ’s sake. Amen. 
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** The ill success of many at the Bar is owing to the fact that their 
business is not their pleasure. ■ Nothing can be more unfortunate than this 
state of .mind. The world is too full of penetration not to perceive it and 
much of our discourteous manner to clients, to Courts, to juries, and 
counsel has its source in this defect. I am therefore resolved to cultivate 
a passion for my profession or after a reasonable exertion therein with 
out success, to abandon it. But I will previously bear in mind that he 
who abandons any profession will scarcely find another to suit him. The 
defeat is in himself'. He has not performed his duty and has failed in 
resolutions, perhaps often made, to retrieve lost time. The want of 
firmness can give no promise of success in any vocation. 

“ A rule of law can be searched for when needed ; but not so these 
principles of tact and judgment in personal conduct. To be useful they 
must be so firmly appropriated that they become part of one’s own expe¬ 
rience and belief, ready at an instants call. In the presence of client, 
witness, Judge, or jury, there is no opportunity, often not even a warning, 
to seek the kind of help that is needed. If it is not already mastered and 
become a part of one’s self, its help will come too late. If to the equip, 
ment of legal knowledge, and honest unskilled ambition which thousands 
of b’eginners among us to-day possess, could be added in each one the 
intelligent use of the mature wisdom of the recorded experiences of the 

This suggests to us the publication of the following lines :— 

Ordained to tread the thorny ground, 

Where few, I fear, are faithful found, 

Mine be the conscience void of blame, 

The upright heart, the spotless name; 

The tribute of the widow’s prayer, 

The righted orphan’s grateful tear ; 

To virtue and her friends, a friend ; 

Still may my voice the weak defend. 

Ne’er may my prostituted tongue 
Protect the oppressor in his wrong, 

Nor wrest the spirit of the laws 
To sanctify the villain’s cause. 

Let others with unsparing hand, 

Scatter their poisons through the land. 

Inflame dissension, kindle strife. 

And strew with ills the path of life,— 


On such her gifts let fortune shower, 

Add wealth to wealth aud power to power,— 
On me may favouring Heaven bestow 



‘ That peace which only good men know,— 
The joy of joys, by few possessed,— 

The eternal sunshine of the breast. 

Power and fame and riches I resign, 

The praise of Honesty be mine. 

That friends may weep, the worthy sign 
And poor men bless me when I die. 

(lp) Address delivered, by the Hon. Mathers, C 
oh of Manitoba, to the Manitoba Bar Associatioi 
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great lawyers of ancient and modern times, the profession and the com¬ 
munity in the coming generation would be notably the better for it. 

“That winning and persuasive faculty,*’ says Bishop Sanderson, 

“which dvvelleth in the tongues of some men, where- 


by they are able not only to work strongly upon the 
jury, is u special gift affections of men, but to arrest their judgments also, 
of the chosen few. and t0 iodine them whither way they please, is an 

excellent endowment of nature, or rather, to speak more properly, an 



excellent gift of God :—which whosoever hath received is by so much the 
more bound to be truly thankful to Him that gave it, and to do Him the 
best service he can with it, by how much he is enabled thereby to give 
more glory to God, and to do more good to human society, than most of 
his brethern are. And the good blessing of God be upon the heads of all 
those, be they few or many, that use their eloquence aright, and employ 
their talent in that kind for the advancement of justice, the quelling of 
oppression, the repressing and discountenancing of insolence, and the 
encouraging and protecting of innocence.” - 1 

“This is an impressive admonition to lay to heart, and well worthy of 
the consideration of a profession which ought to be above suspicion or 
reproach. Each member of it ought not only to be impressed “with a 
profound sense of the ample instruction and glorious rewards which awit 
his future enterprise and patient devotion in the study of the first of 
human sciences,—the law,’’ but dwell upon the thought that he belongs to an 
order in which have been enrolled the names of some of not only the most 
eloquent, but the wisest and most virtuous of men. To justify, however, 
such a title, it behoves him to cherish that “chastity of honour which feels 
a stain like a wound,” and never for a moment imagines .himself released 
from the obligations of Christian morality. Others may outstrip him in 
the arduous race, and reach triumphantly the goal towards which he pants 
in vain. But it is no disgrace nor dishonour to fail in a conflict in which 
the best and the mightiest minds are arrayed against you. The same 
path has been trodden by Demosthenes and Cicero,—by L’Hopital and 
D’Aguesseau,—by Halem, Mansfield, and Erskine, 


“equall’d with us in fate, 

So were we equalled with them in renown.” 


each of whom, in various measure and degree, had to surmount difficul¬ 
ties, trials, and discouragements.” 2 - 

“In the excavation of Pompeii, the most wonderful thing discovered 
was the body of a Roman soldier, clad in armour, a spear in his hands at 

a “charge,” as he stood there defying the thunder 
and fire and brimstone and ashes until he died on 
guard for Rome.” 2:1 That is the sort of man that makes a great advo- 


Dcvotion to duty. 


cate. 


(20) Prof. Wigraore writing au Introduction to Reed’s conduct of Law Suits. 

(21) Hortenses or The Advocate, pp. 411-412. (22) Ibid. 

(23) Address by Col. Henderson to a meeting of Law Students. 



I.] 


INTRODUCTORY 


15 


*: 


“ There is a poem by (he kite Sir Alfred Lyall which exemplifies the 

high level that may bo reached in such conduct 
Noble conduct The poem is called “ Theology in Extremis,” and it 

stances. describes the feelings of an Englishman who bad 

been taken a prisoner by Mahomedan rebels in the 
Indian mutiny. He is face to face with cru*l death. They offer him His 
life if he will repeat something from the Koran, li he complies no one 
is likely ever to hear of it, and he will be free to return to England and 
to the woman he loves. Moreover, and here is '.he real point, he is not a 
believer in Christianity, so that ii is no questi >n of denying his Saviour. 
What ought he to do ? Deliverance is easy and the relief and advantage 
would be unspeakably grea 1 . But he does not re illy hcsi' ite, and every 
shadow of doubt disappears when he hears his fellow prisoner, a halt-caste, 
pattering eagerly the words demanded. II' himself bis no hoped 
heaven and he loves life : 

“ Yet for the honour of English race. 

May I not live and endure disgrace. 

Ay, but the word if I could have said it, 

I by no terrors of hell perplext, 

Hard to be silent and have no credit, 

From man in (his world, or reward in the next. { 

None to bear witness and reckon the cost ; 

Of the name that is saved by ihe life that is lost. 

I must begone to the crowd untold 

Of men by the cause which they served unknown, 

Who moulder in myriad graves of old. 

■ Never a story and never a stone 
Tells of the martyrs who die like me 
Just for the pride of the old country.” 

I will take another example, this lime from the literature of ancient 
Greece. 

In one of the shortest, but not the least impressive of his dialogues, 
the “ Crito,” Plato tells of the character of Socrates, not as a philosopher 
but as a good citizen. He has been unjustly condemned by the 
Judges as an enemy to the good of the State. Crito comes to him in 
prison to persuade him to escape. He urges on him many arguments, 
his duty to his children included. But Socrates refused. He chooses to 
follow, not what any one in the crowd might do, but the example which 
the ideal citizen should set. It would be a breach of his duty to fly from 
the judgment duly passed in the Athens to which he belongs, even though 
he thinks the decree should have been different. For it is the decree of 
the established, justice of his city state. He will not “ play truant.” He 
hears the words, “ Listen, Socrates, to us who have brought you up,” and 
in reply he refuses to go away in these final sentences: “This is the voice 
which I seem to hear murmuring in my ears, like the sound of the flute 
in the ears of the mystic ; that voice, I say, is murmuring in ray ears, 
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and prevents me from hearing any other. And I know that anything 
more which you may say will be in vain.” 21 

“ In a celebrated case in Indiana a statesman was pitted against a 

country attorney, whom all expected to be beaten, 
Illustrative cases. if not annihilated. The case proceeded. The coun¬ 
try boy was quiet, but clear and determined. He 
made his modest opening, and waited for the thunder of the orator ; but it 
was like a lion tamed by kind usage ; the strength of the statesman lacked 

a forum for display. He forced his plea upon the 
Statesman pitted • ^ they shed tears He urged his client’s 

try attorney. cause in all general ways, and just enough to heat 

his little opponent to a speaking point. The country 
boy stood up, stammered (purposely, I have since thought) and stumbled 
a little ; but, clearing his beat from the shore, he launched ofi and out 
smoothly, through the long conflicting proof, picking up every point, com¬ 
menting on it in the keenest, closest style, building such a fire of the 
little sticks and floodwood gathered by the way that by the light of a 
blazing sun at midday none could see the murderer and his victim plainer 
than by the boy’s description of the tragic scene. The tragedy was re¬ 
cast, the fire and fervour of a boy’s warm heart was 

Fire and fervour of blazing in every character, speaking from his eyes 
the boy’s warm heart, and hands and face. The jury forgot the statesman, 

forgot the defence, forgot all but the ghastly deed 
help up in such an artful, unerring, vivid manner, that a shudder ran 
round and round the Court-room by every new discovery. He ^ank ex¬ 
hausted, and conviction followed. 

It was a flash of lightning from a cloudless sky; but the boy had 
remembered his case—had dreamed it out, thought it over,studied it,kept 
his proof like a polished knife, and pushed it to the hearts of the jury 
unawares. It was another David with his little sling and five smooth 
stones, striking where no armour had been made. 


And this is the luck of law. The luck is work; Ihe luck is tact ; the 


Luck in Law. 


luck is ingenuity; the luck is in bringing law to a 
Court with wisdom, discretion, power and logic, tact 


and genius, well combined ; and bringing facts to a jury in the clearest, 



(24) Cited in 2 Cr. L. R. 122-123. 

As a modern philosophic writer, F. H. Bradley of Oxford, has finely said : “The moral 
organism is not a mere animal organism. In the latter the member is not aware of itself 
as such, while in the former it knows itself and therefore knows the whole in itself. The 
narrow external function of the man is not the whole man. He has a life which we 
cannot see with our eyes, and there is no duty so mean that it is not the realization of this 
and knowable as such. What counts is not the visible outer work so much as the spirit 
in which it is done. The breadth of my life is not measured by the multitude of my 
pursuits, nor the space I take up amongst other men ; but by the fulness of the whole 
life which I know as mine. It is true that less now depends on each of us as this or that 
man ; it is not true that our individuality is therefore lessened, that therefore we have 
less in us.” Ibid 
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plainest, simplest possible light, to convince and decide for your client’s 
cause. It will not do to guess; he must work—I repeat it, he must work 
to win. 23 

“ A very brilliant defenco was made by General Roussoau, in 
Louisville, in 1857, where a remarkable trial was conducted with a spirit 


Rousseau’s dofence 
of the negroes in the 
Joyce murder trial. 


and energy seldom witnessed. It appears that a 
family of six persons named Joyce were murdered 
and their bodies burned near the city. 


Suspicion fell on some negroes of an adjoining plantation, who were 
seized, threatened, and hung up until half dead and a confession sought to 
be gained, but was rufused. One was tied to a stake and a fire kindled near 
him, when he, to avoid burning, confessed that himself and the others 
committed the murder. They were arrested and placed in gaol to await 
their trial. The master believed them innocent, and retained Rousseau; 
no other counsel could be retained. 


The excitement was tremendous. The undertaking of such a defence 
single-handed was brave and courageous. Many of the general’s friends 
urged him not to sacrifice his popularity by siding with such debased 
criminals. Rousseau replied, ‘‘The greater the guilt the greater the need [ u 
of a good lawyer to defend them,” and said he did not believe in confes¬ 
sions extorted in that manner. Then many cursed him openly as an 
“ Abolitionist.’’ The trial brought a crowded Court room. The sole 
survivor of the Joyce family sat inside the railing, with a crowd of his 
friends just outside the bar. The feeling of an outbreak was only res¬ 
trained by a certainty of conviction. But the excitement was painful, and 
fears of a momentary outbreak prevailed. 


Rousseau’s conduct was prompt and daring. The confession of the 


Rousseau’s conduct 
at the critical moment. 


tortured negro was the prosecution’s sole evidence. 
He told in a hesitating way how the murder had 
been committed and the house fired in several 


places; that after it was encircled in flames, the youngest child, a girl of 
two years, who had been overlooked, now aroused by the light, called to 
her mother to know if she was cooking breakfast. A death-like stillness 
followed, when one of the jurymen, shading his face with hands, muttered 
“Tutt, tut, tut 1” in a half-hissing sonud heard over the Court room. A 
cold shudder ran through the crowd, and, in the excitement, young Joyce 
sprang to his feet and said excitedly, “ I want my friends who think these 
negroes guilty to help me to hang them.” A wild shout and clear clicking of 
pistols was his answer.. Joyce drew his knife from a sheath and sprang 
towards the prisoners. Reusseau caught him by the throat with one hand 
and elapsed the wrist with the other, thrust him back to his seat, and con¬ 
fronted the crowd with the aid of two policemen. The crowd made a rush 

in the direction, and Rousseau said, “ Tell your friends, Mr. Joyce, while 

_ _• __ _—-— -- * 

(25). Donovan’s Public Speaking, pp, 132—133. 

3 • 
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they attend to the negroes I’ll attend to you.’* Joyce waved his friends 
back, and the Judge ordered police men to aid the sheriff to protect the 
Court and keep order. “ Don’t do that, your Honour,” said cunsel, “ we 
can protect the law and its officers. There are enough true men to 
protect the prisoners from mob violence.” “Who are your friends ?” cried 
the furious crowd. “ You are,” said Rousseau. Then he turned, and in 
burning words told them to protect the young man from committing a 
crime which would for ever disgrace them as a law-abiding community. 
The crowd calmed down and said “He’s right! He’s right!” 

The trial proceeded quietly to the close, when the verdict of “Not 
Guilty’’ was given amidst terrible excitement. The prisoners had been 
removed in time to secure protection. But the people would have blood, 
and the same night a mass of men surrounded the gaol, removed the 
prisoners, and hung them to trees in the grounds of the city hall. A 
Mayor was also hit by a missile and died from the injury “ G . 

But public opinion will often yield to persistent argument. This 
was shown in the Buford Case where the feeling that would once have 
lynched the prisoner became a sentiment of sympathy and compassion 
later on in the contest. A more radical change of feeling has seldom been 
recorded.” “ 7 


These are really cases which give much trouble to the profession. 

xiety SC and “trouble \"o “ Wh f" thc / a , re offered, we see that they are sup- 

the profession. ported by the law, the evidence, and right, and yet 

we know that they cannot be gained in the courts, where witnesses, 

jurors and the judge will irresistibly band against us whenever we dare 


to risk a trial. The client may be a corporation which the whole com¬ 
munity think is too rich and powerful to have anything more even of its 
own. He may belong to a society almost proscribed by that class which 
furnishes jurors ; as in some portions of the southern parts of the United 
States for several years after the civil war it was folly for a native white 
to submit his case to a negro jury, and in other parts a negro could not 
get justice from a white jury. In certain places workingmen may be in 
the ascendant, and deny right verdicts on merchants and professional 
men contending with one of their class. It will now and then be sheer 
rashness to carry the just cause of the clieijt into court” 28 . 


Referring to this subject Reed in his Conduct of Law Suits says:— 
n “ Here the iawyer is not to be blamed for being un- 

its evil” 0,0 able to cure society of its evils. He must look about 

him and do the best possible. Often a high-toned 
bar is of great avail against these inexorable prejudices and a composition 


(26; Tact in court by Judge Donovan, p. 65. 

(27) Dononau’s tact in Court, p. 84. 

(28) Reed’s Conduct of Law Suits, pp. 65-66. 
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Right conduct under a PP roximatin f? to the right can bo secured by its 
difficult oiroumstnucos intervention. Sometimes a reference or arbitration 

can be had, and thus the client acquire something, 
far short of his due, it may be, yet as far excee ling what he could obtain 
from the courts. If you can see no help of this kind for him, you should^ 
advise him against litigation. But you cannot refuse him your best, 
effort if he decides against your advice. Your conscience dictates that 
you should do all you can to set up down fallen right, and it almost re¬ 
proaches you because you believe your fellow creatures cannot be 
influenced to help you 


Illustrative cases. 


tt 


There have been, in the history of advocacy, several 
instructive experiences upon this subject. When the Courts of 
Middle Georgia were reopened after the civil war, it was useless to 

submit the case of a negro to a jury of the whites 
We witnessed such an unbroken series of adverse 
verdicts against coloured litigants that, as Jefferson said of slavery, we 
trembled for our people when we thought that “God is just and that His 
justice cannot sleep for ever.” But the profession stood by their clients 
faithfully. Even the counsel assigned by the Court to defend the negro 
pauper did his duty fearlessly and went down bravely under the unright- 
ous conviction. The leading members of the bar spoke out unanimously 
on all fit occasions advising a better course. At last this persistence 
began to tell. The tide turned perceptibly in 1870, and, after a while, it 
was no wonder to see a negro obtain his due from a jury of his former 
masters. 

In war, the post of danger is the post of honor; in the practice of 

“Post of danger is tlie law ’ the p0st ° f un P°P ularit y is often the post 
Mposb of honour.” of honor. The weak, the defenceless , and the op- 

" pressed are clients that you must stand by to the 

death. Whether they are high or low, rich or poor,—for unpopular 

olients -come from every rank of society, they are a sacred charge. Uj 

You are to strive harder for them than for those who can help 

themselves. If, after failing to obtain any such amicable adjustment 

as we have mentioned, you must conscientiously advise them to 

abandon their rights because of your conviction that the probable event 

will never repay the cost of the controversy, make everything clear to 

them. If they still 'insist upon their guaranteed right of appeal to the 

courts, you have no choice. Prepare and try their cases. Fear not to be 

called Quixotic. You work not alone for them. The brave soldiers whe 

fall in the forlorn hope do not throw away their lives. You struggle for 

the moat precious interests of society. Grudge not the toil and defeat, 

rewarded as it seems with only present obloquy. It is the sure earnest of 

6 everlasting amelioration of our race, that men will take fire and imi- 

tat e^actiona brave and good. .Your example inspires others. The better 

J 2 ®) Reed, pp.65—67. ~ 
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ones begin to organize. And when their organization is complete, no 
power of injustice can stands against them 3o . 

The following is another instance of heroic service rendered by a 
young lawyer to a poor uncared for negro. 


“ A master one morning at breakfast suspected that there was poison 

Heroic defence of * n co ^ ee » ar, d immediately accused his cook. 

Negro suspects. The negro was thought to evince manifest signs of 

guilt. The whole family showed alarming symptoms, 
and the master in his rage made the cook drink all the remaining coffee. 
She fell into convulsions. Gf course it was poison. They all saw in the 
coffee-grounds fragments of the fatal buckeye. The doomed slave was 
hurried through an examination. A lawyer whose heart went out in 
yearning love to the poorest *and lowliest in distress inquired into her 
case and quickly learned all the testimony against her. Every one who 
had drunk the coffee had sworn to its unusually bitter'taste. It chanced 
that our lawyer had been lately prescribed by his dentist a decoction of 
buckeye for toothache, and he knew that its taste was sweet and not 
bitter. He was too prudent to proclaim his dissent, for, if the infuriated 
family learned it, the mob might have become furious and used force. He 
waited until the trial, when he volunteered to defend the friendless woman. 
Ihe court, of course, assigned him to her as counsel. He made all of the 
witnesses for the State dilate upon the bitterness which they had testified 
to at the examination; he almost made them quarrel with him by appearing 
to doubt what they said on this point : bitter tasted the coffee was ; they 
had never tasted'anything so bitter. His only evidence was a glass "of fluid, 
provided by the dentist-a man well known to the jury—to be a decoc¬ 
tion of buckeye. The glass was handed to the judge ; he tasted, then to 
the jury, and each of them took a timid sip; and in a few minutes there 
was an acquittal. The bitterness had no doubt been the result of negli¬ 
gence with the coffee-pot, and fright had caused the convulsions of the 


(30) Reed’s Conduct of Law Suits pp. 66-67. 

“ Iron is in his blood. He lives to fight 
To yield not, fear not, nor retreat; 

Give him the giant odds that mean defeat— 

He still fights onl Whatever he deems right 
He guards with the reserve-corps of his might; 

Swiftly he strikes. His triumphs are complete ; 

He has no flag of truce. The foe must meet 
Him face to face, or safety find in flight. 

More men like him we need! Who dare to face 
The odds he craves, and give their very blood 
For sake of principle. The groping race 

Through such as he finds better brotherhood ; 

There lives no foe that ever can erase 

The record of his battles for the good.” 

(Lines written by Harry R. Blythe on Theodore Roosevelt, the President of the U. S. 
of America cited in 21 Green. Bag 14.) 
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cook. Witches however had been burnt, and other womon have been 
oonvioted on evidenoe less satisfactory than that produced against this 
slave before the magistrate, and, with sadness, be it said, executed. 
This great advocate had often delivered prisoners from the dread penalty, 
and his name was in all men’s mouths for his matchless tact; but he 
ever counted his unfeed and unostentatious defence of this helpless slave 
among the proudest of his victories” 3l . 

During the conduct of the trial of certain whites for the offence of 
peonage on certain negroes, Felder, counsel for the defence, used language 
which Judge Speer thought appealed to race prejudice in an effort to 
influence the jury. The following colloquy interrupted his address to the 
jury summing up the evidence:— 

The Court.— Mr. Felder, don’t you think the future Attorney.General 
of the State of Georgia can spare us this “nigger, nigger nigger”? It 

sounds so unworthy of a great Court of justice, and so 
anoppressed people^ unworthy of your own position at the bar to be allud¬ 
ing to these poor unfortunate creatures constantly in 
the lowest terms of degradation. 

Mr. Felder .—Your Honor, please. I think I know my duties and 
rights as a lawyer: an American lawyer practising in an American Court. 

The Court. The Court thinks you are exceeding those rights, and 
if you continue on this line and insist upon using this language, which is 
nothing but an appeal to the lowest race prejudice, I am very much afraid 
I will have to sever your relations, not only in this case but in all cases 
in this court. I do not believe the American judiciary will tolerate the 
use of such language in the presence of a court of justice on the part of a 
gentleman who as a condition precedent to his admission to the bar has 
sworn to support the constitution and laws of the United States. Now, I 
do not wish to do anything of the sort, but I do beg of you to use the lan¬ 
guage of which I know you are capable, the language of a cultivated 
gentleman, and save us that never ending “nigger, nigger, nigger.” I 
want you to act as becomes a lawyer in this court. 

Mr, Felder .—I submit I am doing that. 

The Court .—The Court thinks otherwise. 

Mr. Felder did not press his claims any further” :52 . 

The following are further illustrations of noble advocacy under diffi¬ 
cult and perplexing circumstances 33 . 

A man had just come into his yard at night after an absence of 
several weeks. He was surprised to hear a noisy conversation of 

(31) Reed’s Conduct of Law Suits, pp. 286-287. 

(32) Cited in 22 Green Bag 525. 

(33) Read’s Conduct of.of law suits p. 387. 
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several people in his house. He knocked and shouted 

e mbarrass in g* 'c ircu m” for admittance. He walked away from the-steps 
stances by conduct of i n order to look through the window. His wife 

client ’ at last opened the door, and, not recognising him, 

went towards him to inquire what he wanted. A man came out, seized 
her roughly and ordered her to return to him in the house. In no good 
humour before this, the husband attacked the other man and gave him 
several wounds with his pocket knife. On his trial for assault with 
intent to murder, his counsel opend the facts just narrated as his defence. 
The cross-examination of the prosecutor and other witnesses for the State 
had made preparation for him, and he had reason to hope that the 
unsworn statement which the law allowed his client to make would be 
accepted. But the defendant when he went on the stand forgot himself 
and thought only of shielding his wife. He told of his arrival at home, 
his knocking and of her appearance. Then he told that the prosecutor 
rushed out of the house towards him, holding a knife behind him ; and he 

T . , , . . concluded, “ Gentlemen, I cut him in self-defenc e; 

Injured husband , . 

shielding wife’s but I have nothing against him. This was counter to 

honour. the evidence, to the knowledge by the public of the 

affair, silly, and unmanly; and the State’s counsel compared it with the 

opening mentioned, to the great damage of the defendant’s cause. The 

prisoner’s counsel having the last word, began as follows : “Gentlemen, I 

am more embarrassed than I ever was in trial. In accordance with my 

instructions and with what I almost know to be the truth, I placed 

the defence upon the ground that the prosecutor was behaving 

improperly towards the wife of the prisoner. Certain facts had been 

proved which, at least inferentially, supported that defence, and I 

expected to have you believe the prisoner when he stated to you the real 

tenth of the stabbing. But the goose, when he got upon the stand, was 

only anxious to save the credit of his wife, and he said that he did not 

stab the prosecutor on her account, but because the 

e a ic an owns it. j a .^ er wag attacking him. In which,” here he 

looked at at the prisoner “ You told a lie, did n’t you ?” Before'he could 
be prevented, the prisoner anrwered, “ Yes,” with a sudden frankness 
which could not be disbelieved. After this, the advocate discussed the 
evidence, maintaining his position set forth in the opening, and he got an 
acquittal 34 


(341 Cited in Reed’s Conduct of Law Suits p, 387. clients have to be protected some¬ 
times from the effects of their own folly during the trial of cases. 

There have been several instances recorded, of cases where advocates had to get over 
many unpleasant situations created by dangerous and damaging admissions voluntarily 
made by their own clients during the trial of their case. Here is one which is not the less 
instructive because of its humorous character. 

George Washington Thomas, an able-bodied negro.of Sleepy Hollow, appeared before 
a magistrate charged with stealing chickens. The negro was accompanied by his lawyer 
Colonel Simmons, a rising white attorney. The old judge sauntered into the dingy court- 
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Now and then, in llic annals of advocacy, we find, (he genius of eloquence 

burst the'bonds of pedantry; and we meet with passages in llic speeches 

of counsel for their clients which have all the fire 

Genius of eloquence) and spirit of the ancient orators, and arc disencum- 
bursting the bonds of , „ ,, . , , . , . , .« 

pedantry. berod of the load ot learning which generally op- 

pressess them. Such was the address of Fovret to 

the parliament of Dijon on a remarkable occasion. 

One morning in the spring of the year 1625, a soldier observed a crow 
attempting to drag a small bundle of linen away from the foot of a wall 
which was close to the residence of the parents of a young girl named 
Helen Gillet. He went up and found that it contained the body of a new¬ 
born infant, and the linen was marked with the initials H. G. This 
directed suspicion upon Helen, who was tried on the charge of murder; 
and although the evidence was very vague and unsatisfactory, she was 

condemned to death by the parliament of Dijon. 

_ — * "" " — 1 ■ ■■ ^ 

room where he had reigned for more than twenty years, and after calling for order he 
looked around on the little company there assembled. Seeing George Washington Thomas, 
he pointed to him and said :— 

“ Bo you the defendant in this case ?” 

Quick as a flash George was on his feet, and, notwithstanding legal terms, he ex¬ 
claimed politely :— 

“ No, Sir, I am not the defendant; there is the defendant over there.” And saying 
which, he pointed to his lawyer. There was a general laugh about the room, in which the 
queer old judge joined heartily. The darkey lelt abashed. He was visibly embarrassed, 
and thinking of correcting the mistake, if mistake it were, he said again, pointing at his 
lawyer, “Yes, sir; he is the defendant,” and, pointing to himself lie said “I am the gentle¬ 
man that stole the chickens,” Lipi-incott's (Cited in 17 Green Bag. p. 25.) 

“Emile Van Bever, the young Chicago attorney, who suddenly sprang into promi¬ 
nence as a criminal lawyer by his defense of one of the Kaufmann murderers, was defend¬ 
ing an old man on a chargcof murder. Van Bever had worked up a perfect defense of insa¬ 
nity and announced that the defense rested. The judge turned solemnly to the accused and 
asked if ho had anything further he wished to offer in his own defense. 

The accused rose in the prisioner’s box, and defiantly raised his quivering hand, as if 
to address the court. 

Van'Bever jumped to his feet, and shouted at him, “Sit down, Mr. ! Sit down ! Don’t 
say anything ! I advise you not to say anything l ” Then seeing that the old gray-haired 
man did not intend to obey, Van Bever half cried, half moaned to him, “For God’s sake, 
Mr. don’t say anything ! Wait—wait—let me talk to you first, if you insist on saying any¬ 
thing I” 

The old man’s whole frame shook with anger and trepidation, and turning to Van 
Bever he vehemently burst out :— * 

“I won’t listen to you any more l I am through with you ! You have almost made 

me believe that I am crazy. But I tell you, gentleman of the jury, that J am not crazy_ 

I am not half as crazy as my crazy lawyer here, or the other lawyers, or that judge, or 
the rest of you. I know I killed that woman. Yes, sir, there is the hammer I did it with. 

I wish, I could have killed half a dozen more of them while I was at it, because I see what 
I am up against here. That woman was a German. Every one of you, men on the jury, 
1 b a Ger man. The judge there is a German. 1 he prosecuting attorney here is a German. 
The sheriff is a German. The governor is a German. And even my own crazy lawyer 
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The execution was ordered to take place on the 13th of May 1625 * 
the day before the marriage was celebrated between Charles I of 
England and Henrietta Maria of France. We are told that on the ap¬ 
pointed morning the executioner confessed himself and received the 
sacrament, and that, when he arrived at the scaffold he exhibited the 
most lively signs of intense mental anguish. He wrung his hand and 
raised them to heaven, and falling on his knees, parayed for pardon from 
the culprit and begged the blessings of the assistant priests. He cried 
out that he wished he were in the place of her who was about to receive 
from him the mortal stroke. At last, when the head of the miserable girl 
was laid upon the block, he raised the axe, but missing his blow, only 
wounded her left shoulder. The force of the stroke was such that she fell 
at full length on the floor of the scaffold. The headsman, horror-stricken, 
himself called aloud to the populace to kill him, and stones were thrown 
at him from all sides. His wife, however, who was by his side, darted 
forward, and seizing Helen, placed her head once more upon the block, 
and the executioner struck again, but missed his blow. The rage of the 
multitude now knew no bounds, and the executioner in terror fled fbr safety 
to a small chapel which stood near the foot of the scaffold. His \4ife then 1 
snatched a cord, and twisting it round the neck of the prisoner tried to , 
strangle her ; but volleys of stones flew from the crowd and the female 
fiend drew out a pair of long sharp scissors, with which she stabbed her 
victim in the face and neck, and different parts of the body, and would 
soon have despatched her had not the populace rushed upon the scaffold, 
and in a transport of rage killed both her and her husband on the spot. 
Helen Gillet was immediately taken to a surgeon, and he succeeded in 
restoring her to life and consciousness. The inhabitants of Dijon then 
presented a petition to the king, and prayed him to grant her his royal 

there is a German. Every one against me is a Germanl What hope has a poor old Irish¬ 
man like myself, without money and without friends, in the hands of such a gang 1 I see . 
what I am up against. I see I can’t get away from it. Find me guilty of murder, if you 
like, but whatever you do, don’t, no, for God’s sake, don’t find tne crazy too and send me 
out to that crazy house at Kankakee.” 

When the jury finally returned with their verdict, they had found the old man guilty 
and sentenced him to fourteen years.” (24 Green Bag,.408.) 

A lawyer brought a suit against a rich corporation for a 

ath 1 a ?hat 1 won ^the “ an ° f g °° d standing in the community, and of rather exceptio¬ 
ns^ bu^ lost* the na ^ a ^ a * nm ents. In the course of his argument, he declared in a 
client. loud voice, for the purpose of gaining the sympathy of the 

jury • 

“Gentlemen of the jury, who are the parties to this important litigation ? Why, on 

the one side there is a powerful corporation, with an overflowing treasury, and on the 

other side” (pointing to his client, who was seated in the bar) “there is my poor, simple, 
uneducated client.” 

-Did you win your suit?” inquired a friend of the plaintiff a few days after. 

“Yes." was the reply, “ won my suit; but I shall never employ that lawyer again. 

He called me a fool, and the jury believed it.” (9 Green Bag, 2—3.) 
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pardon. The prayer was successful, and it was on the'occassion of present¬ 
ing for registration the instrument which annulled the conviction, that 
Fevret made such an eloquent appeal to the court which had formerly'pro¬ 
nounced the sentence of condemnation. We can, however, afford space 
for only a few passages. 

“ The unhappy girl who now presents herself before you is amazed to 
find herself alive. Her eyes, confounded by the rememberance of events 
which appear to her like a dream, wander restlessly over the assembly 
gathered in this hall, from which she went forth to ascend the scaffold 
which never yields back its victims. But by God’s special grace she 
has been restored—a marvellous resurrection brings her again before 
you, and she comes to supplicate your compassion, and entreat 
you not to be more cruel to her than that death which has spared 
her. 


“ She never beheld Justice except when clothed in the garb of severe 
majesty. She never looked upon her face except when it frowned in 
anger. She never saw her except when armed with the sword with 
which she strikes. But to day O ! blessed change, all is different. She 
sees that hand disarmed, and those arras stretched out towards her to 
offer succour and protection to the criminal become a suppliant. You 
beheld a few days ago this poor girl with her face covered with shame, 
and her spirit bowed beneath the misery of her hapless doom, walk 
with firm step to meet death in order to appease offended justice. Now 
she throws herslef prostrate at your feet, and humbles herself before 
that sword which, like the point of the lance of old, can heal the wounds 
which it has made. Here is an instance of escape from death more 
marvellous than any. Here the sword has struck, the cord has done its 

office, the point of the scissors has pierced; and yet in spite of her tender 

• 

years, the weakness of her sex, in the midst of the horrors of an 
execution, in the dreadful terrors of death, gashed with ten gaping 
wonnds, this young female was unable to die. What am I saying? She 
wished to die, but death has been deaf to her voice. What an astound¬ 
ing fact, that a feeble child should have wrestled in close embrace with 
that mighty giant on the field of his triumphs, in the place of his most 
bloody deeds, armed only with the trast which she had in God. She has 
been victorious over shame and fear, the headsman, the sword, the cord, 

the dagger, and death.” ( 34 ) 

# 

“ Mark Twain neard Henry Clay Dean lecture at Keokuk once, and 
then wrote of him : “ when Dean came the people thought he was an 
escaped lunatic, but when he went away they thought he was an escaped 
arch-angel.” ( 35 ) r ., 

(34) Cited in Hortenses on the Advocate, pp. 242-245, 

(35) 26 Green Bag, p, 280. 
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Clemens tells the story of how Dean’s fame as an orator began. It 

was in 1860 when a famous lecturer was billed to 

as^an'advocate In7 s P eak at the Keokuk opera-house on the slavery 
orator began. question. The hour arrived for the speech and the 

house was completely packed, with a waiting 
audience. But the distinguished speaker did not arrive. The distracted 
manager waited until the auditors began to howl for their man and then 
in a frenzy he rushed out upon the street. Seated in the gutter in front 
of the opera-house was Henry Clay Dean, perusing a dirty, well-thumbed 
book. There was a few minutes* conversation, then a clutch at the arm, 
a pull, and a minute later a figure emerged from the wings of the theatre 
and walked out upon the stage. Mark Twain tells the rest of the story in 
this manner:— 


‘ It was the scarecrow Dean, in foxy shoes, down at the heels, socks 
of odd colors, also down, damaged trousers, relics of antiquity, and a coat 
too short, exposing some inches of raked ankle, an unbuttoned vest, also 
too short, and exposing a zone of soiled and wrinkled linen between it 
and the waistband ; shirt bosom open, long black handkerchief wound 
round and round the neck like a bandage; bobtailed blue coat, reaching 
down to the small of the back with sleeves which left four inches of 
forearm unprotected; small stiff-brimmed soldier’s cap, hung on the corner 
of the bump of—whichever bump it was. This figure moved gravely out 
upon the stage and with sedate and measured step down to the front, 
where it paused and dreamily inspected the house, saying no word.” 

Dean s appearance was the signal for a terrific shout and laugh from 

the angry audience, waiting for the distinguished speaker. Dean stood 

unmoved while the spectators rocked in a paroxysm of amusement. 
Then, Mark Twain continues :_ 


The language of a 
soul in flames. 


And now the stranger stepped back one pace, took off his soldier 

cap, tossed it into the wind and began to speak with 
deliberation, nobody listening, everybody laughing 
and whispering.The speaker talked on unembarrassed 
and presently delivered a shot which went home, and silence and atten¬ 
tion resulted. He followed it quick and fast with other telling things, 
warmed to his work and began to pour his words out instead of dripping 
them; grew hotter and hotter and fell to discharging lightnings and 
thunder, and now the house began to break out into applause, to which 
the speaker gave no heed, but went hammering steadily on, unwound his 
black bandage and cast it away, still thundering; presently discarded the 
bobtailed coat and flung it aside, firing up higher and higher all the time, 
fiercely flinging the vest after the coat, and then for an untimed period 
stood there, like another Vesuvius, spouting flame and smoke and lava 
ashes, raining burning stone and cinders, shaking the 'mortal earth with 
intellectual crash upon crash, explosion upon explosion, until the 
mad multitude stood upon their feet in a solid body, answering 
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back with a ceaseless hurricane of cheers, through a crashing snow storm 
of waving handkerchiefs. ” 

According to Judge Claggett of Keokuk, who was Mark Twain s 
authority for his description: — 

“ When Dean came, the people thought he was an escaped lunatic, 
but when he went away they thought he was an escaped archangel. 

Henry Clay Dean was a master of invective, and did not hesitate to 
indulge liberally in profanity when speaking, either to a jury or a public 
gathering. In making an address to a jury, when he was denouncing the 
opposition, the very windows would rattle under his storm. In one of his 
arguments he denounced an enemy thus : “ If I had my way with him, 
I would load him naked into a red-hot cannon and fire him head first, 
through a thorny hedge fence, into hell, as far as a pigeon could fly in a 
year. ( 3 “)" 

One can see in Paris the statue, in the Palais de Justice, of Pierre 

Antoine Berryer, and on the pedestal of yellow 
fence dl of he Louis XVI marble two allegorical figures, the one of Fidelity 
before the French an( j the other of Eloquence. They sum up in part 
National Assembly. ^ least the duty of the advocate : fidelity to the 

truth of fact and the scientific accuracy of law, on the one hand, and 
eloquent speech on the other, whereby the accurate law shall be applied 
to the salient facts, in the best interest of the client. 

And opposite, you may see the statue of Maleshcrbes—the recollec¬ 
tion of whose life and death reminds us of even a higher range of pro¬ 
fessional sentiment and another essential quality of the advocate. 

When Louis XVI was dragged before the convention for judicial 
murder, his chosen counsel excused himself from appearing for the 
defence on the ground that he was enfeebled by age. M. de Maleshcrbes 
volunteered his services, being then seventy-two years old. i cannot for- 

(36) 21 Green Bag, pp. 392, 394. 

There was one subject upon which he could always arouse .the interest of those who 
personally knew him—Henry Clay Dean the fire-eating preacher-author-orator of Putnam 
County. The following is the description of an eye-witness who was present in Court on 
the day on which he defended one accused of murder, and heard him make a speech : “ The 
trial towered above everything else in the narrator’s memory. He would begin by telling 
you how listless Dean sat during the evidence and cross-fire on legal points, because Dean 
rarely bothered about the law of a case ; how the state step by step crowded the defence 
to the wall, erected the gallows, fastened the rope and held up the black cap, and then 
suddenly Dean would appear on the scene clothes soiled, hair mussed up, cravat flying all 
about his neck, and commence talking, and then be would turn loose the batteries of his 
marvellous eloquence. People would fight for space in the court room, or climb trees near 
the windows. As he went on with his argument it would be observed that though Dean 
had looked bored while the evidence was coming in, yet he could refer to it with wonderful 
aoouTacy. He would buildup the defensive structure brick by brick, stone by stone, and 
then olimax it all with a burst of impassioned oratory that fairly swept juryman from 
their feet, and triumphantly acquitted the defendant. ’ ‘(26) Green Bag, p. 279.) 
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bear to translate the words of Chateaubriand concerning the incident. He 
says :— 

“ To submit to death with diginity and courage is a spectacle of 
which the Revolution has furnished many examples. But we see M. de 
Malesherbes emerge from his retreat, at the age of seventy-two years, in 
order to offer to his old master by whom he was almost forgotten, the 
authority of his white hair and the venerable support of his old age, and 
to become for the third time the counsel of one who was without a crown, 
and in fetters—of one who could offer him only the glory of finishing his 
days upon the same scaffold. M. de Malesherbes wrote to the President 
of the Convention proposing to defend the King, and saying : 4 1 do not ask 
you to communicate my offer to the convention, for I am far from be¬ 
lieving myself a personage of sufficient importance to occupy its atten¬ 
tion ; but I have been called twice to the councils of him who was my 
master at a time when this function was sought for by all. I owe him 
the same services when the function is one that many find too 
dangerous.’ ** 

Plutarch, ’ continues Chateaubriand, “has transmitted to us nothing 
more heroic. When the King was led .to the convention, M. de Males¬ 
herbes addressed him only as Sire and Your Majesty. Treilhard heard 
him, and cried out furiously, 4 What renders you so bold as to use words 
which the convention has proscribed ?’ 4 My contempt for you and for 
life,’ replied M. de Malesherbes.” 

Malesherbes paid for his rrot with his head. But so long at least as 
those statues stand in the Palais de Justice the world will not forget that 
the three sacramental qualities of the great advocate are fidelity, elo¬ 
quence and courage.” ( 37 ) 
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(37) Cited in 5 Vcrginia Law Register, pp. 519-520. 



CHAPTER II. 

EXAMINATION OF WITNESSES (IN GENERAL.) 

“ They will so boost a man with questions, and draw him on and pick it out of him. 
—(Bacon,) 

“ To provo an assertion is to establish it in full view of hostile criticism; the function 
of the advocate being to find and bring forward reasons for belief or disbelief ’—(Alfred 

Sidgttick.) 

“There is often more eloquence, more mind, more knowledge of human nature dis¬ 
played in the examination of witnesses than in the discussion of the cause to which their 
testimony relates. Evidence without argument is worth much more than argument with¬ 
out evidence. In their union they arc irresistible .”—(Daifid Paul Brown.) 

One of Sydney Smyth’s Sermons was preached from Luke x, 25, and 

was called “ The lawyer that tempted Christ.” This 

The lawyer’s sermon contains what is perhaps the clearest state- 

vocation. ment in literature of the peculiar character of the 

lawyer’s activity : “ Justice is found, experimentally, to be most effec¬ 
tually promoted by the opposite efforts of practised and ingenious men 
presenting to the selection of an impartial judge the best arguments 
for the establishment and explanation of truth. It becomes, then, undei 
such an arrangement, the decided duty of an advocate to use all the 
arguments in his power, to defend the cause he has adopted, and to leave 
the effects of those arguments to the judgments of others.; However 
useful this practice may be for the promotion of public justice, it is not 
without danger to the individual whose practice it becomes. It is apt to 
produce a profligate indifference to truth in higher occasions of life, 
where truth cannot for a moment be trifled with, much less callously 
trampled on, much less suddenly and totally yielded up to the basest of 
human motives.” The injunction the lawyer most needs is, -as it is put 
elsewhere in the sermon : “ do not carry the lawful arts of your profession 
beyond your prufesssion/ 

How graphically does Charles Dickens describe the effect of the 
advent of the lawyer, Mr. Jaggers, on the scene when the people were 
talking in the village public house about a murder that had just then 
happened in the locality. 

A number of persons meet and discuss the topic. An opinion, some 
conclusion, is expressed by one of the party. It finds a ready acceptance 

by the assembled people. But then a lawyer appears, 

The effect of the trained to probe into the heart of things. He puts a 
advent of the lawyer. f ew searc hing questions. The accepted opinion is 


(1) 25 Green Bag. p. 110. . , , ,, , . 

The second main theme of this appeal to the bar is “the honorable and Christian task of 

defending the accused, a sacred duty never to be yielded up, never to be influenced by any 

vehemence nor intensify of public opinion. ... If you do this, you are a guilty man before 

God. "—(Ibid.) 
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entirely changed. The original conclusion is at once abandoned. The 
matter under discussion is given an altogether different turn, and is 
viewed from an altogether new point. 

The apprentice boy Jim is made to relate the story : 

There was a group assembled round the fire at the Three Jolly 
Bargemen, attentive to Mr. Wopsle as he read the newspaper aloud. Of 
that group I was one. 

A highly popular murder had been committed, and Mr. Wopsle was 
imbrued in blood to the .eyebrows. He gloated over every abhorrent 
adjective in the description, and identified himself wiih every witness at 
the inquest. He faintly moaned, “ I am done for,” as the victim, and he 
barbarously bellowed, “I’ll serve you out,” as the murderer. The coroner, 
in Mr. Wopsle’s hands, became Timon of Athens ; the beadle, Coriolanus. 
He enjoyed himself thoroughly, and we all enjoyed ourselves, and were 
delightfully comfortable. In this cozy state of mind we came to the 
verdict of wilful murder. 

Then, and not sooner, I became aware of a strange gentleman leaning 
over the back of the settle opposite me, looking on. There was expression 
of contempt on his face, and he bit the side of a great forefinger as he 
watched the group of faces. 

“Well !” said the stranger to Mr. Wopsle, when the reading was done, 
“ you have settled it all to your own satisfaction, I have no doubt?” 

Everybody started anddooked up, as if it were the murderer. He looked 
at everybody coldly and sarcastically. 

“ Guilty, of course ? ” said he. “ Out with it. Come !” 

“ Sir,” returned Mr. Wopsle, without having the honour of your 
acquaintance, I do say Guilty.” Upon this we all took courage to unite 
in a confirmatory murmur. 

“ I know you do,’’ said the stranger ; “ I knew you would. I told you 
so. But now I’ll ask you a question. Do you know, or do you not know 
that the law of of England supposes every man to be innocent, until he is 
proved to be guilty ? ” 

“ Sir, Mr. Wopsle began to reply, “as an Englishman myself, I.•* 

“Come !” said the strangeT, biting his forefinger at him. “ Don’t 
evade the question. Either you know it, or you don’t know it. Which is it 
to be ?” 

He stood with his head on one side and himself on one side, in a 
bullying interrogative manner, and he threw his forefinger at Mr. Wopsle 
—as it were to mark him out—before biting it again. 

“ Now !” said he. “Do you know it, or don’t you know it ?” 

“Certainly I know it,” replied Mr. Wopsle. 


“Certainly you know it. Then why didn’t you say so at first ? Now, 
I’ll ask you another question ; * taking possession of Mr. Wopsle, as if he 
had 3 , right to him. “Do youlknow thafriftfcicf of these witnesses have yet 
been cross-examined V LI SR A K 1 

umYBMrrr of kashmir r 

/j A 4 'Tl? N - * A 
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Mr. Wopslo was beginning, “ I can only say—” when the stranger 
stopped him. 

“What? You won't answer the question, yes or no? Now, I’ll 
try you again.” Throwing his finger at him again. “Attend to me. Arc you 
aware, or are you not aware, that none of these witnesses have yet been 
cross-examined ? Come, 1 only want, one word from you. Yes, or no?’’ 

Mr. Wopsle hesitated, and we all began to conceive rather a poor 
opinion of him. 

“Come !” said the stranger, “ I’ll help you. You don't deserve help, 
but I’ll help you. Look at that paper you hold in your hand. What is it?” 

“What is it?’ repeated Mr. Wopsle, eyeing it much at a loss. 

“Is it,” pursued the stranger in his most sarcastic and suspicious 
manner, “the printed paper you have just been reading from ?’* 

“Undoubtedly.” 

“Undoubtedly. Now, turn to that paper, and tell me whether it dis¬ 
tinctly states that the prisoner expressly said that his legal advisers 
instructed him altogether to reserve his defence ?” 

“ I read that just now,” Mr. Wopsle pleaded. 

“Never mind what you read just now, sir; I don’t ask you what you 
read just now. You may read the Lord’s Prayer backwards, if you like— 
and, perhaps, have done it before to-day. Turn to the paper. No, no, no, 
my friend: not to the top of the column; you know better than that; to the 
bottom, to the bottom.” (We all began to think Mr. Wopsle full of sub¬ 
terfuge.) “ Well ? Have you found it ?” 

“ Here it is, ” said Mr. Wopsle. 

“ Now, follow that passage with your eye, and tell me whether it 
distinctly states that the prisoner expressly said that he was instructed 
by his legal advisers wholly to reserve his defence ? Come ! Do you make 
that of it ?’’ 

Mr. Wopsle answered, “ Those are not the exact words.” 

“ Not the exact words !” repeated the gentleman, bitterly. “ Is that the 
exact substance ?” 

“ Yes, ’’ said Mr. Wopsle. 

“ Yes, ” repeated the stranger, looking round at the rest of the 
company with his right hand extended towards the witness, Wopsle. 
“ And now I ask you what you say to the conscience of that man who, 
with that passage before his eyes, can lay his head upon his pillow after 
having pronounced a fellow-creature guilty, unheard ?” 

We all began to suspect that Mr. Wopsle was not the man we had 
thought him, and that he was beginning to be found out. 

“ And that same man, remember, ’* pursued the gentleman, throwing 
his finger at Mr. Wopsle heavily ; “ that same man might be summoned 
as a juryman upon this very trial, and having thus deeply committed 
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himself, might return to the bosom of his family and lay his head upon 
his pillow, after deliberately swearing that he would well and truly try 
the issue joined between Our Sovereign Lord the King and the prisoner 
at the bar, and would a true verdict give according to the evidence, so 
help him God ! 


We were all deeply persuaded that the unfortunate Wopsle had gone 
too far, and had better stop in his reckless career while there was yet 
time.” 3 

The purpose of all judicial enquiries before a judge or jury is the 

ascertainment or proof of facts, the existence or 
enquiry° S0 ° f judicial non-existence of which is affirmed by one party and 

denied by the other. T he word proof'* of fads is 
applied by accurate logicians, rather t o the effect of evidence , 
than to evidence itself. “ Nothing but mathematical truth is sus¬ 
ceptible of that high degree of evidence called demonstration , which ex¬ 
cludes all possibility of error. In the investigation 
...Kertamment of 0 f ma ^ ers 0 f f aC |. suc h evidence cannot be obtained 

and the most that can be said is, that there is no 
reasonable doubt concerning them. 4 The true question, therefore, 

in trials of cases is not, whether it is possible that 
the testimony may be false, but whether there is 
sufficient probability of its truth; that is, whether the facts are proved by 
competent and satisfactory evidence. S 


facts, 


by proof thereof 


By competent evidence is meant that which the law requires, as the fit 

and appropriate proof in the particular case, such as 

o^eridence^'competent the Production of a writing, where its contents are 
and satisfactory, the subject of inquiry.'’ By satisfactory euidence t is 

intended that amount of proof which ordinarily 
satisfies an unprejudiced mind beyond reasonable doubt. The circum¬ 
stances which will amount to this degree of proof 
-which evidence can never be previously defined; the only legal test 

may be documentary ... , . . re • „ 

or oral. of which they are susceptibl e is their sufficiency to 

t frisfy the m ind and conscience of a n ordin ary m an 
and so to convince him, that he would venture to act upon that conviction 


in matters of important personal interest. 


*• G 




(2) Dicken’s Novels, Great Expectations. Such was the effect of a searching exa¬ 
mination by a trained lawyer, and such the necessity for a close scrutiny of one's basis of 
belief. 

(3) Gr. Ev. 1. in great part. 

(4) N. York Civ. Code, 1660. 

See Gam. Guide, 121. Even of mathematical truths this writer justly remarks, that 
though capable of demonstrations, they are admitted by most men solely on the moral 
evidence of general notoriety. Id. 196. See .N York; Civ. Code, 1662. 

(5) See Section 91 & 92 of the Indian Evidence Act. 

(6) 1 St. Ev. 578. 1 Ph. Ev. 2; Carpenters’ Co. v. Hayward, 1 Doug. 375, per Buller, J, 
See all this cited in Taylor on Evidence, pp. 1—2. 
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In arriving at a conclusion on a disputed fact, it is not always possible 

Legal and Phito- for 0ne to de P end on his own personal knowledge, 
sophical basis for the One has to take the result of the experiences of 

dencG^n > tritUa°ofcases" otherR - Referring to the nature and principles of 

the reception of evidence in courts, Taylor says 7 : 

All that men know is referable, in a philosophical view, to perception 
I and reflection. But, in fact, the knowledge acquired by an individual 
through his own perception and reflection, is but a small part of what ho 
possesses; much of what we are content to regard and act upon is) 
knowledge, which has been acquired through the perception of others. 9 
It is not easy to conceive, that the Supreme Being, whose wisdom is 
conspicuous in all his works, constituted man to believe and act only 
upon his own personal experience; since, in that case, the world could 
neither be governed, nor improved; and society must remain in the state 
in which it was left by the first generation of men. On the contrary, 
during the period of childhood we believe implicitly almost all that is 
told us; and thus, are furnished with information, which we could not 


otherwise obtain, but which is necessary at the time for our present 
protection, or as the means of future (improvement. This disposition 
to confide in the veracity of others, and to believe what they say, 
may be termed instinctive . At an early period, however, we begin to find 
that of the things told to us some are not true ; and thus our implicit 
reliance on the testimony of others is weakened ; first, in regard to 
particular things in which we have been deceived ; then, in regard to 
persons, whose falsehoods we have detected; and as these instances 
multiply upon us, we gradually become more and more distrustful of 


statements made to us, and learn by experience the necessity of testing 
them by certain rules. 0 “ Confidence,” exclaimed Lord Chatham, on a. 
memorable occasion, “ is a plant of slow growth in an aged bosom ; ’’ and^ 
indeed it may be generally observed, that as our ability to obtain 
knowledge by other means increases, our instinctive and indiscriminate 
reliance on testimony diminishes, by yielding to a more rational belief.” 10 


(7) Taylor on Evidence, Vol. I, pp. 66-67. 

(8) Abercr. on Intel!. Pow., Part 2, p. 42. 

(9) Ibid, Part 2, p. 73. 

(10) Gambi Guide, 87 ; M' Kinnon, Phil, of Evidence.40. 

The following observations of Mr. Reed in his work on the “ Inquiry into the human 
mind cited in Taylor on Evidence, are well worth careful perusal :— 

“ Truth is always uppermost, and is the natural issue of the mind. It requires no art 
or training, no inducement or temptation, but only that we yield to a natural impulse. 
Lying on the contrary is doing violence to our nature ; and is never practised, even by the 
worst men, without some temptation. Speaking truth is like using our natural food, 
whioh we would do from appetite, although it answered no end ; but lying is like takipg 
physic, whioh is nauseous to the taste, and which no man takes but for some end, which 
he cannot otherwise attain. When I reflect upon my actions most attentively, I am not 
conscious, that in speaking truth I am influenced, on ordinary occasions, by any motive 
mqjal or political. I find, that truth is always at the door of my lips, and goes forth 
spontaneously, \f not held back, It requires neither good nor bad intention to bring it 
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“ In every period of life, and in every state of intellectual culture, 
man is instinctively more prone to believe than to disbelieve the testi¬ 
mony of others and this disposition towards credulity may be regarded as 
a fundamental principle of our moral nature, implanted in us by the 
Almighty for the wisest and most beneficient purposes. As such it con¬ 
stitutes the general basis upon which all evidence may be said to rest. 

Subordinate to this paramount and original principle, it may, in the 
second place, be observed, that evidence rests upon our faith in human 
testimony, as sanctioned by experience ; that is, upon the generally 
experienced truth of the statements on oath of men of integrity, having 
capacity and opportunity for observation, and without apparent influence 
from passion or interest to pervert the truth. This belief is strengthened 
by our knowledge of the narrator’s reputation for veracity and intelligence, 
by the absence of conflicting testimony, and the presence of that which 
is corroborating and cumulative. 

It is obvious, that, in the hasty progress of a trial in the law courts it 
is frequently difficult, and sometimes impossible, to ascertain, with any¬ 
thing like certainty, what characters the witnesses respectively deserve 
for honesty and intelligence, ancf how far they are actuated by interested, 
malignant, or other improper motives. On these heads considerable 
doubt must almost always exist; although a rigid cross-examination, when 

forth, but only that I be artless and undesigning. There may indeed be temptations to 
falsehood, which would be too strong for the natural principle of veracity unaided by 
principles of honour or virtue ; but where there is no such temptation, we speak truth by 
instinct. By this instinct a real connection is formed between our words and our thoughts 
and thereby the former become fit to be signs of the latter, which they could not otherwise 
be. And although this connection is broken in every instance of lying and equivocation, 
yet these instances being comparatively few, the authority of human testimony is only 
weakened by them, .but not destroyed. Another original principle implanted in us by the 
Supreme Being, is a disposition to confide in the veracity of others and to believe what 
they tell us. This is the counter-part to the former, and as that may be called the 
principle of veracity, we shall, for want of a proper name, call this the principle of 
credulity. It is unlimited in children until they meet with instances of deceit and false¬ 
hood ; and it retains a very considerable degree of strength through life. If nature had left 
the mind of the speaker in equilibrium, without any inclination to the side of truth more, 
than to that of falsehood, children would lie as often as they speak truth, until reason has 
so far ripened, as to suggest the imprudence of lying, or conscience as to suggest its immoral¬ 
ity. And if nature had left the mind of the hearer in equilibrium without any inclination 
to the side of belief more than to that of disbelief, we should take no man’s word, until we 
had positive evidence that he spoke truth. His testimony would, in this case, have no more 
authority than his dreams, which may be true or false: but no man is disposed to believe 
them, on this account, that they were dreamed. It is evident that in the matter of testi¬ 
mony, the balance of human judgment is, by nature, inclined to the side of belief; and turns 
to that side of itself, when there is nothing put into the opposite scale. If it was not so, no 
proposition that is uttered in discourse would be believed, until it was examined and tried 
by reason ; and most men would be unable to find reasons for believing the thousandth part 
of what is told them. Such distrust and incredulity would deprive us of the greatest 
benefits of society, and place us in a worse condition than that of savages. Children, 
on this supposition would be absolutely incredulous and therefore absolutely 
i ncaifM; of instruction ; those who had little knowledge of human life and of 
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skilfully applied, will certainly throw much light upon the subject: and 

a careful attention to the demeanour of the witness 

Indications of false- will furnish a no less valuable guide. Thus, while 
hood and truth in . . , , ,, , , 

human testmony. simplicity, minuteness, and ease are the natural 

accompaniments of truth, the language of witnesses 
coming to impose upon the Judge or Jury is usually laboured, cautious 
and indistinct. 11 So, when we find a witness overzealous and cautious 
on behalf of his party ; exaggerating circumstances ; answering without^ 
waiting to hear the question; forgetting facts wherein he would bet 
open to contradiction ; minutely remembering others, which he ' 
knows cannot be disputed ; reluctant in giving adverse testi¬ 
mony ; replying evasively or flippantly; pretending not to hear the 
question, for the purpose of gaining time to consider the effect of his 
answer; affecting indifference ; or, often vo win g to Go d, and protesting 
his honesty; we have indications, more or less conclusive, of insincerity 
and falsehood. On the other hand, in the testimony of truthful witnesses 
there is a calmness and simplicity; a naturalness of manner ; an 

the manners and characters of men, would be in the next degree incredulous ; and 
the most credulous men would be those of greatest experience, and of the deepest penetra¬ 
tion ; because in many cases they would be able to find good reasons .for believing 
tesimony, which the weak and the ignorant could not discover. In a word, if credulity 
were the effect of reasoning and experience, it must grow up and gather strength 
in the same proportion as reason and experience do. But if it is the gift of nature, 
it will be strongest in childhood and limited and restrained by experience ; and the 
most superficial view of human life shows, that the last is really the case and not the 
first. It is the intention of nature that we should be carried in arms before we are able 
to walk upon our legs; and it is likewise the intention of nature that our belief should be 
guided by the authority and reason of others, before it can be guided by our own reason. 
The weakness of the infant and the natural affection of the mother plainly indicate the 
former; and the natural credulity of the youth and authority of age as plainly indicate 
the latter. The infant, by proper nursing and care, acquires strength to walk without 
support. Reason hath likewise her infancy, when she must be carried in arms; then she 
leans entirely upon authority, by natural instinct, as if she was conscious of her own 
weakness; and without this support, she becomes vertiginous. When brought to maturity 
by proper culture, she begins to feel her own strength, and leans less upon the reason of 
others; she learns to suspect testimony in some cases, and to disbelieve it in others and 
sets bounds to that authority to which she was at first entirely subject. But still, to the 
end of life, she finds a necessity of borrowing light from testimony, where she has none 
within herself, and of leaning, in some degree, upon the reason of others, where she is 
conscious of her own imbecility. And, as in many instances Reason, even in her maturity, 
borrows aid from testimony; so in others she mutually gives aid to it, and strengthens its 
authority. For, as we find good reason to reject testimony in some cases, so in others we 
find good reason to rely upon it with perfect security in our most important concerns. 
The character, the number, and the disinterestedness of witnesses, the impossibility of 
collusion, and the incredibility of their concurring in their testimony without collusion, 
may give an irresistible strength to testimony, compared to which its native and intrinsic 
authority is very inconsiderable.”—(See Reed’s “Inquiry into the Human Mind,” C. 6, 
8. 24, pp. 196—197 of his collected Works cited in Taylor’s Evidence, 5th Ed., Vol. I, 
ppi 67-69 Note.) 

1 (11) Cbanning, Ev. of Christ., 3rd. Vol. of his collected Works, 356 ; Taylor on Evi¬ 

dence, pp. 67-68. 
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unaffected readiness and conspicuousness of detail, as well in one part of 
the narrative as another ; and an evident disregard of either the facility 
or difficulty of vindication or detection.” 12 


In weighing human testimony one of the fundamental rules of be¬ 
lief is, that “ statements that are highly probable s 

pSncipie S fU1 in a weigh! are received u P on evidence much less cogent than 
ing human testimony, is required for the belief of those which do not accord 

with previous knowledge ; but while such statements 
are more readily received, and justly relied upon, care should be taken 
lest all others be unduly distrusted. While unbounded credulity is the 
attribute of weak minds, which seldom think or reason at all, indis¬ 
criminate scepticism belongs only to those who, affecting to make their 
own knowledge and observation the exclusive standard of probability, 
forget that they are liable to be misled even by their own senses.” 13 


Referring to this subject James Ram says:—“ That a witness may 
be believed, he must say what is credible ; and if he does this, and we 
accept the knowledge, which his evidence offers to us, the principle of our 
acceptance of it is our faith in him.” 14 


(12) 1 St. Ev. 547 ; Taylor Vol. I, pp. 67—68. 

(13) Abercr. on Intell. Pow., Part. 2, p. 74; Taylor, Vol I, p. 76. 

(14) Ram on Facts, p. 149. Facts beyond ordinary law of nature is not believed by 
judge or jury. “ Horace Greely, while on a trip to California in 1857, visited the Mariposa 
valley and the Big Tree region to describe the mammoth cedars through the Tribune. He 
had measured one about a hundred feet around when the guide begged him to wait, and said 
he had found a larger one. “ Never mind, never mind,” said the ready-witted Horace, 

they wont believe even this when they see it in the Tribune. Where they are all unreason¬ 
able, I’d rather mention a medium tree.” 

Horace would have made a good lawyer. There is more than one story told in court 
by witnesses not believed, simply because they measure loo big a tree. The mind will 
carry about so much and no more. The average advocate proves too much in many 
cases ; and witnesses tell unreasonable stories.—(Donovan’s Skill in Trials, p. 111-112.) 

To believe that one man in an assault case would injure another without cause is not 

in accord with human reason. To claim that one is wholly right, and the other is all 

wrong in a quarrel, is not the right sized tree for an average jury. Men are in many 

respects, like Charles Read’s hero. They put themselves in the place of another quite 
often.— (Ibid.) H 


The best reasoners are mindful of human weakness, and reach conclusions only after 

a fair investigation, so that the sage saying of the wise journalist is apt in trials “Don’t 

measure too big a tree.” They won’t believe it if ybu get it in evidence. Trained judgment 
alone would dictate this caution.— (Ibid.) 1 agme l 

Accuracy in judgment, to be able to read the will and average opinion of men, is a 
rare gift m advocacy. Jur.es ,n the box are only men, neither greater nor brighter nor 
truer than an equal number selected and spoken to outside of a court trial. The common 
sense of twelve men .s about the average sense of the community, the chief diffeLceTina 
that they hear the evidence. But take the story of a mean v^ness tha ‘oTne w^ 

credit if read in the papers, and a jury will apply nearly the same ml« tn -7 

Witnesses are never wholly believed on bothsides, for in mo* cZ th r Z 

:r“-(^r IeaS0DaWe Sta ‘ emeDtS are most »■*>* oredfted as' 
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“The ground of credit,” says Hooker, “is the credibility of things 

_ and things are made credible, cither by the known 

“Ground of credit" ,... , ... - , . . 

or basis of belief. condition and quality ot the uttercr, or by the 

manifest likelihood of truth, which they have in 

themselves. ** 15 

Similarly Bishop Sherlock speaks thus of faith, as a principle of 

T , , .. , knowledge:—“In common life we know many things 

I< oundations of ... 

faith. upon the evidence of faith : such arc the things, 

which we receive upon the authority of historical 
evidence, or upon the report and testimony of credible witnesses: and 
such influence has this principle of knowledge in the world, that there is 
hardly anything of consequence, that is not determined by it. There is 
not a trial, that affects either our lives or our fortunes, the issue of which 
does not depend upon this principle of knowledge : the judge and the 
jury not being supposed to have the evidence of their own senses of the 
facts, which come under their determination.” 1U 

Even “ Sceptical philosophers inconsistently enough with their own 
principles, yet true to the nature of man, continue to receive a large por¬ 
tion of their knowledge upon testimony, derived, not from their own 
experience, but from that of other men ; and this, even when it is at 
variance with much of their own personal observation. Thus they receive 
with confidence the testimony of the historian in regard to the occurrences 
of ancient times; that of the naturalist and the traveller, in regard to the 
natural history and civil condition of other countries; and that of the 
astronomer, respecting the heavenly bodies ; facts which, upon the narrow 
basis of their own “firm and-unalterable experience,” in which Mr. 
Hume so much relies, they would be bound to reject, as wholly unworthy 
of belief. 17 

$ 

Still, it is not the miscalled philosopher alone, who is too ready to 
lend an academic faith to a narrative of facts which do not strict ly 
accord with preconceived opinions, mistaken for knowledge. In all 
ranks and conditions of life, persons of this stamp abound, and the 
errors, to which their habits of distrust expose them, are at times 
sufficiently rediculous. Thus, the king of Siam rejected the testimony 
of the Dutch ambassador, that, in his country, water was some¬ 
times congealed into a solid mass; for it was utterly repugnant to 
his own experience. 18 In like manner, the marvellous but true stories 
narrated by the Abyssinian traveller Bruce, were long considered by 
his countrymen as mere fictions; and so late as the year 1825, the evidence 
given by the great railway engineer, George Stephenson, before a parlia¬ 
mentary committee, was much impaired by his having ventured an 

(15) Hooker's Eccl. Pol., Book II., s. 4., Ram on Faots, pp. 149-150. 

(16) Sherlock’s Discourses, Vol. I., p. 385, 5th Ed. * 

(17) Aberor. on Intell. Pow., Part 2, 3, pp. 79, 80. (18) Ibid. p. 75 , 
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opinion, that steam carriages might possibly travel on rail-roads twelve 
miles an hour. 10 A contemplation of the instances here given, and of 
others which will readily occur to the reader, naturally suggests two 
reflections ; first, that, with man’s finite knowledge, he should be slow to 
reject a narrative as incredible, merely because it is beyond, or even 
contrary to, his own very limited experience ; and next, that progress in 
knowledge is not confined, in its results, to the simple facts ascertained,' 
but has also an extensive influence in enlarging the understanding for 
the further reception of truth, and in setting it free from many of the 
prejudices which influence men, whose minds are limited by a narrow 
field of observation. Thus, Archimedes, deeply imbued as he was with 
science, might have believed an account of the invention and wonderful 
powers of the steam-engine, which unscientific Englishman of the last 
century would have rejected as incredible and absurd.’’ *° 


(19) Life of George Stephenson, by Samuel Smiles, 1857, Ch. 19. 

(20) Abcrcr. on Intcll. Pow., Part 2,3, pp. 75, 76, cited in Taylor on Evidence, Vol I, 

pp. 76-77. Although evidence, in order to be believed, must bo within the range of possibi¬ 
lity, yet, we are constantly reminded of the fact that there are 
in heaven and earth than more things in heaven and earth than are dreamt of in 

philosophy 1 '* 01 ,D ° Uf our Philosophy. The following incident related by John 

De Morgan in the Green Bag may be noted as an instance :— 

“ It is not given to many men to be hanged and buried, and yet bo able to tell the tale, 
but such was the experience of one John Bartendale, who was executed at York in 1634 
for felony. After his body had hung for nearly an hour, it was buried. A gentleman 
passing by the grave, which had not been filled up, thought he saw the earth move, and 
with the help of his servant he disinterred the convict, who was still alive. It was the 
custom, in those days, to bury suicides and executed criminals without any coffin. The 

man was carefully treated, and entirely recovered. He became hostler at the coachnig 
house in York and lived a most exemplary life. When asked what he could tell in rela¬ 
tion to hanging, as having experienced it, he replied: “That when I was turned off 
flashes of fire seemed to dart from my eyes from which I fell into a state of darkness and 
insensibility. ”—(Cited by Mr. John De Morgan in the Green Bag.) 

As further historical facts relating to the same subject the following extracts from 
the Romance of the Forum may also be noted :—The following singular circumstance is 
recorded by Dr. Plot, in his Natural History of Oxfordshire: “ In the year 1650, 
Anne Green, a servant of Sir Thomas Read, was tried for the murder of her 
new-born child, and found guilty. She was executed in the castle-yard at Oxford, 
where she hung about half-an-hour. Being cut down, she was put into a coffin, 

and brought away to a house to be dissected; where, when they 
fiction"* 1 stranger tbAn °P ened tbe coffin, notwithstanding that the rope still remained 

unloosed, and straight about her neck, they perceived her breast- 
to rise ; whereupon one Mason, a tailor, intending only an act of charity, set his foot upon 
her; and, as some say, one Orum, a soldier, struck her again with the butt-end of his 
musket. Notwithstanding all which, when the learned and eminent Sir William Petty, 
ancestor of the present Marquis of Lansdowne, then anatomy professor of the University, 
Dr. Wallis and Dr. Clarke, then president of Magdalen College, and Vice-Chancellor of 
the University, came to prepare the body for dissection, they peroeivedsome small rattling 
in her throat; whereupon desisting from their former purpose, they presently used means 
for her recovery by opening a vein, laying her in a warm bed, and also using diverse reme¬ 
dies respecting her senselessness, insomuch, that within fourteen hours she began to 
speak, and the next day talked and prayed very heartily. During the tian of 
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The following practical suggestions given by Mr. Elliott would bo 
found useful in conducting the examination of witnesses :— 

“ In the delivery of evidence two things are essential; one is, to 
t create a decided impression in the minds of the 

as to'^esenUng 0 foots F^rs, the other is, to effect a lodgment in their 
before Judge and Jury, memories. For the reason that it is important to 

make an impression not easily effaced, it is better 

this her recovering, the officers concerned in her execution would have hud 
her away again to have completed it on her; but by the mediation of the worthy 
doctors and some other friends, with the then Governor of the city. Colonel Kelsey, there 
was a guard put upon her to hinder all further disturbance until they have sued out her 
pardon from the Government. Much doubt indeed arose as to her actual guilt. Crowds 
of people in the meantime came to see her, and many asserted that it must be the pro¬ 
vidence of God, who would thus assert her innocence. 

Being thus at length perfectly recovered, after thanks given to God and the persons 
instrumental in bringing her to life, and procuring her an immunity from further punish¬ 
ment, she retired into the country to her friends at Steeple Barton, where she was 
afterwards married, and lived in good repute amongst her neighbours, having three 
children, and not dying till 1659. 

The following account of the case of a girl who was wrongly executed in 1766, is 
given by a celebrated French author, as an instance of the injustice which was often com¬ 
mitted by the equivocal mode of trial then used in France. 

About seventeen years since, a young peasant girl was placed at Paris, in the service 
of a man, who, smitten with her beauty, tried to inveigle her; but she was virtuous, and 
•resisted. The prudence of this girl irritated the master, and he determined on revenge. 
He secretly conveyed into her box many things belonging to him, marked with his name. 
He then exclaimed that he was robbed, called in a commissaire (a ministerial officer of 
justice), and made his deposition. The girl’s box was searched, and the things discovered. 
The unhappy servant was imprisoned. She defended herself only by tears ; she 
had no evidence to prove that she did not put the property in her box ; and her 
only answer to the interrogation was, that she was innocent. The judges had 
no suspicion of the depravity of the accuser, whose station was respectable, and 
they administered the law in all its rigour. The innocent girl was condemned to be 
hanged. The dreadful office was ineffectually performed, as it was the first attempt 
of the son of the chief executioner. A surgeon had purchased the body for dissection, and 
it was conveyed to his house. On that evening, being about to open the bead, he per¬ 
ceived a gentle warmth about the body. The dissecting knife fell from his hand, and he 
placed in a bed her whom he was about to dissect. His efforts to restore her life were 
effectual; and at the same time he sent for a clergyman, on whose discretion and ex¬ 
perience he could depend, in order to consult with him on this strange event, as well as to 
have him for a witness to his conduct. The moment the unfortunate girl opened her eyes, 
she believed herself in the other world, and perceiving the figure of priest, who had a 
marked countenance, she joined her hands tremblingly, and exclaimed, “ Eternal Father, 
you know my innocence, have pity on me!” In this manner she continued to invoke the 
ecclesiastic, believing, in her simplicity, that she beheld her God. They were long in 
persuading her that she was not dead—so much had the idea of punishment and of death 
possessed her imagination. 

This girl having returned to life and health, she retired to hide her¬ 
self in a distant village, fearing to meet the judges or the officers, who with the 
dreadful tree, incessantly haunted her imagination, 'ihe accuser remained unpunished, 
because his crime, though manifested to two individual witnesses, was not clear to the eye 
of the law. The people subsequently became acquainted with the resurrection of this girl, 
and lo aded Yrith reproaches the author of her misery. 
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to open, when it can be done without violating the natural order, with a 

witness who will testify as to material facts, and do 

the°deli very 68 of D evi- ^ with clearness and strength. A dull witness or 
dence. unimportant testimony, at the outset, is very likely 

to cloud the future progress of the case, because the 
mental vision is not fully aroused. Neither the mental nor the physical 


First witness shall 
be the best witness. 


vision is attracted by dull objects, but looks upon 
them listlessly and carelessly. Once this feeling 
takes possession of the mind it is not easy to banish 


The Mendicant Robber of Orleans :-“In 1747, a man who was broken alive upon the 
wheel, at Orleans, for a highway robbery, and not having friends to take care of his body, 
when the executioner concluded he was dead, he gave him to a surgeon, who had him 
carried to his anatomical theatre, as a subject to lecture on. The thighs, legs, and arms 
of this unhappy wretch had been broken ; yet on the surgeon’s coming to examine him, he 
found life reviving, and by the application of proper cordials, he was soon brought to his 
speech. 

The surgeon and his pupils, moved by the sufferings and solicitation of the robber, 
determined on attempting his cure but he was so mangled that his two thighs and one of 
his arms were amputated. Notwithstanding this mutilation and the loss of blood, he 
recovered, and in this situation, the surgeon, by his own desire, had him conveyed in a 
cart fifty leagues from Orleans, where, as he said, he intended to gain his livelihood by 
begging. 

His situation was .on the road-side, close by a wood, and his deplorable condition 
excited compassion from all who saw him; in his youth he had served in the army, and 
he now passed for a soldier who had lost his limbs by a cannon-shot. 

A drover returning from market, where he had been selling cattle, was solicited by 
the robber for charity, and being moved by compassion, threw him a piece of silver. 
“Alas!” said the robber, “I cannot reach it—you see I have neither arms nor legs” (for he 
had concealed his arm which had been preserved behind his back), “so for the sake of 
Heaven put your charitable donation into my pouch.” 

The drover approached him, and as he stooped to reach up the money, the sun being 
shining, he saw a shadow on the ground which caused him to look up, when he perceived 
the arm of the beggar elevated over his head, and his hand grasping a short iron bar. 
He arrested the blow in its descent, and seizing the robber, carried him to his cart, into 
which having thrown him, he drove off to the next town, which was very near, and brought 
his prisoner before a magistrate. 

On searching him, a whistle was found in his pocket, which naturally induced a 
suspicion that he had accomplices in the wood; the magistrate, therefore, instantly 
ordered a guard to the place where the robber had been seized and they arrived there 
within half-an-hour after the murder of the drover had been attempted. The guard having 
concealed themselves behind different trees, the whistle was blown, the sound of which was 
remarkably shrill and loud; and another whistle was heard from underground, three men 
at the same instant rising from the midst of a bushy clump of brambles, and other dwarf 
shrubs. '1 he soldiers fired on them, and they fell. The bushes were searched, and a 
descent discovered into a cave. Here*were found three young girls and a boy. The girls 
were kept for the offices of servants, and for worse purposes; the boy, scarce twelve years 
of age, was the son of one of the robbers. The girls in giving evidence deposed, that they 
had lived nearly three years in the cave, had been carried there by force from the high 
road, having never seen day-light from the time of their captivity; that dead bodies were 
frequently carried into the cave, and were stripped and buried; and that the old soldier 
was carried out every dry day, and set by the roadside for two or three hours.” 
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it. When the attention is freshly fastened upon a matter it takes 
stronger hold than at any other time, and, if it is fully aroused, maintains 
its hold without weariness. For this, if for no other reason, a bright, 
frank, well-mannered witness should first go upon the stand. ’ 1 


Professor Robinson strongly advises that the first and last witnesses 


Last witness shall 
he the most effective 
witness. 


especially should be effective, and observes that 
when these extremes arc strong and convincing 
the weakness of intermediate testimony is not so 
important and is often lost sight of by the jury.-- 


On this evidence the murdering mendicant was condemned to suffer a second execution 
on the wheel. As but one arm remained, it was to be broken by several strokes, in several 
plaoes, and the coup do grace being denied, he lived in torture nearly live days. When 
dead, his body was burned to ashes, and strewed before the winds. 


alf-Hanged Smith .—This story of a revival from apparent death, rests on undoubted 
evi enoe. John Smith was the son of a farmer at Malton, about fifteen miles from York, 
w o bound him apprentice to a packer in London, with whom ho served out his time, and 
a terwards worked as a journeyman. He then went to sea in a merchantman, after which 
e entered jn board a man of war, and was at the famous expedition against Vigo; hut on 
e return from that glorious affair he was discharged. He had not been long disengaged 
rom t e naval service, when he enlisted as a soldier in a regiment of guards; but in this 
s a ion e soon made bad connections, and engaged with some of his dissolute companions 
as a ouse-brealcer. On the 5th of December, 1705, he was arraigned on four different 
in ic ments, on two of which he was convicted and received sentence of death. 

u- er came f° r his execution on the 24th of the same month, inconsequence of 

w ic e was carried to Tyburn, where he performed his devotions, and was hanged in the 
usua manner, but when he had been suspended nearly fifteen minutes, the people present 
cried out, A reprieve! ” and in fact it turned out that there was one. Hereupon the 
ma e actor was cut down, and being conveyed to a house in the neighbourhood, he soon 
recovered, in consquence of bleeding, and other applications. 

When he perfectly regained his senses, ho was asked, what were his feelings at the 
time of execution; to which he repeatedly replied, in substance, as follows:—“ That 
w en e was turned off, he for some time was sensible of very great pain, occasioned by 
t le weight of his body, and felt his spirits in a strange commotion, violently pressing 
upwar s , t at aving forced their way to his head, he, as it were, saw a great blaze, or 
g armg |g t, which seemed to go out at his eyes with a flash, and then he lost all sense of 

pain. That after he was cut down, and began to come to himself, the blood and spirits, 

forcing themselves into their former channels, put him, by a sort of pricking or shooting, 
to such intolerable pain, that he could have wished those banged who had cut him down.” 

After his narrow escape from the grave, Smith pleaded to his pardon, and being 
discharged, bore ever after the name of “Half-hanged Smith.” Such was the propensity of 
the man to evil, that he returned to his former practices, and being apprehended, was tried 
at the Old Bailey for house-breaking ; but some difficulties arising in the case, the jury 
brought in a special verdict, in consequence of which the affair was left to the opinion of 
twelve judges, who determined in favour of the prisoner. After this second ex¬ 
traordinary escape, he was a third time indicted ; but the prosecutor happening to die 
before the day of trial, he once more obtained his liberty.”—(See Romance of the Forum 
by Peter Burke, pp. 134 to 139.) 

' !p * 191, “ The chief d ‘ fficu lty in arguing with most men, and, therefore 

wUh a jury is not to convince them, but to prevent them from too rapidly forming an 
opinion. —Bcintillae Juris, 96. 


(22) Robinson’s Forensic Oratory, p. 208. 
$ 
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The first witness, like the first stroke of the brush on clear canvas, 
makes the first traces on mind comparatively free from any impression. 
The traces he makes will remain until effaced or hidden by the testimony 
of succeeding witnesses and only strong evidence will hide or efface 
them. The same process that makes a strong first impression lodges the 
matter so firmly in the memory that it is not soon lost or obliterated. 

Facts, as they emerge from the testimony, must be set in the strong- 

Facts Shall emerge est p0ssible so that the jury may get the very 

from testimony in best attainable view of them. This view they cannot 

l!ght. tr0nKCbt possible if the facts are set before them in disorder and 

confusion. An army will accomplish little if widely 
dispersed in irregular formations; but when massed in divisions, brigades 
and battalions it is formidable. 

It is, therefore, of great importance to so arrange the evidence that 

Logical arrange- sba ^ into groups. Each group must take its 
ment and natural appropriate place in the general formation, and 

evidence! debvery of should be complete and compact. When once facts 

belonging to a group are given in evidence, all that 
belong to the same group should follow in orderly succession.” 23 

Groups of facts must be arranged in natural order, and the rules of 
logical relation determine their respective positions with relation to each 
other. 

A ragged, straggling, disorderly body of facts creates confusion ; one 

treads upon another, one hides another and one 

Causes of confu- .. . , . , 

sion. pushes another. Many are dimly seen, none clearly 

perceived. No pains should be spared to secure an 

orderly grouping of the facts, nor should any labour be omitted to keep 

each group in the place and filled with its full complement of facts. 

The thing which a reasonable mind would naturally expect to first 
appear must lead off, followed in natural order by attendant facts. 
Obedience to this fundamental principle will sometimes prevent the 
advocate from putting forward his brightest witness at the outset, but it 
is safer to adhere to the principle, even though the witness who is chosen 
to lead the way is not the best. This fundamental principle of arrange¬ 
ment should be steadfastly adhered to, but the best witness of the group 
which stands first in natural order should always speak the opening 
words. In filling out the groups the strongest witness should be first 
called and after him should come, in orderly succession, .those whose 
testimony is most nearly allied to his, for by this means the jurors start 
with quickened attention and an intelligent view of the subject. With such 
a start they readily follow, without perplexity or confusion, the testimony 
as it falls from the witnesses. If, however, the connection between the 
testimony of the witnesses is not c learly maintained, the minds of the 

(23) Elliott, pp. 192-19IL ~T~~. - 1 
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jurors will be distracted by the introduction of new subject and the force 
of the testimony will be much weakened. Where the groups arc not 
filled in an orderly way, confusion and obscurity result, burdening the 
memory and wearying the understanding. One who has never followed 
an intricate case throughout its development cannot form an adequate 
conception of the strength given to the case by a careful assemblage of 
the facts in clusters, with each cluster filled out in logical order. 


What is true of the attack is true also of the defence. Here also solid 
array of witnesses is infinitely more formidable than an irregular and 
rambling one. A massed column will succeed where an irregular 
assemblage of stragglers will fail. 


An unbroken and forward movement of a case adds strength, unless 

the case is in itself a weak one. Good cases suffer 

hamper^ good clusef ^ breaks and dela y s ' bad Case ^ P rofit b y 'hem. If 

the advocate has confidence in his cause he should 

keep it in progress, resisting, as far as in his power lies, all halts and 

delays. He who believes he ought to succeed will push forward with 

vigor and energy, while he who fears the result will do well to let the 

case drag as wearily along as he can. 


Delays may, of course, often be desired in order to secure witnesses 
who are not immediately at hand ; but, unless there is some substantial 
reason for procrastination, the advocate who feels confident of success 
should prevent, as far as possible, any postponement or delay. For this 
reason, process should be promptly issued, and its seasonable service 
secured. 


The closest attention and most scrupulous care arc required of the 

advocate, in many instances, to secure from his own 
Tact in dealing witnesses full and clear statements, for there will hi* 

with one sown witness. . * 1 “‘ca win DU 

stupid witnesses who obscure the facts, and swift 
ones who hurry over them, leaving much untold. If the testimony of the 
one class be not cleared of obscurities, and that of the other class be not 
brought out so slowly and fully as to be distinct, the evidence will but 
slightly, if at all, influence the jury. If testimony is worth the hearing, 
it is worth the pains it will cost to so bring it out that it may fall upon 
the minds of the hearers with a force that will do far more than create a 
mere transient impression. 

General statements are of much less force than specific ones. “The 

more general the terms,” says Dr. Campbell, in 

General statements giving expression to a familiar principle “ the 
have not the force of . , . ,1 . . , , * 

specific ones. picture is the lainter; the more special, the brighter. 

If the details of an important transaction can be 

brought out with such distinctness as to enable the leading minds of the 

jury to see the place, the time, the actors and the acts, an impression 

will be made that cannot be easily removed. It is for this purpose that 
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testimony is important, and it should, therefore, go to the jury with 
earnestness and force, not in a careless, stupid or flippant manner.” ' Ji 

It is often expedient to ascertain whether the matters of which the 
witness speaks are contained in documents, letters, deeds, written agree¬ 
ments, and the like, and for this purpose, it is 

contents'ol^document!^ P r0 P er to make in< l uir y whether the matters are 

contained in any written instrument. It is also 

sometimes quite important to stop a witness and inquire whether he is 
relating facts within his own knowledge, or is merely rehearsing what he 
has heard from others. Promptness and decision are essential to prevent 
what Mr. Chitty calls “the inception of an irregular question.” But 
these qualities are not inconsistent with the quality of courtesy, and 
courtesy requires that the objections should always be respectfully stated 
to the court. It is, indeed, the wiser course to ask leave of the court to 
interpose preliminary questions, and when a witness needs checking to 
ask the court to do it. So, where a rebuke is needed it is much better 
that the court be asked to administer it than for the counsel to take that 
office upon himself. It is well enough to sting a swift and unscrupulous 
witness by allusions, couched in courteous and not coarse terms ; 
but the advocate who arbitrarily assumes the duty of rebuking the wit¬ 
ness is not likely to win the favour of jurors, for they are slow to side 
with an arrogant or tyrannical lawyer. 

A sagacious advocate never assumes the functions of a Judge, 
although he may drop many a hint, in asking, the interposition of the 
court, that will find a ready entrance into the ears of the listening jurors. 
These hints will only be given where there is cause, for an undeserved 

“Cunning is not re P r0ach » whether directly or indirectly given, 
always wisdom.” arouses a feeling of hostility that bodes no good to 

its author. Cunning is not always wisdom, and a 
course indicative of an effort to obtain an unfair advantage, where the 
witness is free from fault, will almost invariably work evil to him who 
pursues it.” 

“ Have too much rather than too little evidence,” is Mr. Warren’s 

advice, and the same advice is given by others in a 

rather than too little different form, for they say, “Overprove rather than 
evidence. underprove.” This caution is not to be disregarded, 

but yet the fault of overproving on minor points 
must bo avoided. Too much evidence on subordinate questions some¬ 
times weakens the case, because it obscures the strong points, and 
because it creates a suspicion that it is only on the minor points that the 
case is strong. On important points, where there is conflict to be ex¬ 
pected, the evidence cannot be made too strong, for there is no danger of 
overproving on such points. The fact that the proof will be attacked in 


(24) Elliott, 193—195. 


(25) Ibid. 201-202 
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the strongest possible manner must bo kept in mind, since the presump¬ 
tion must be that the opposing counsel is not wanting in ability, nor his 
case, in strength. It is not a safe mistake to undervalue an opponent or 
his case. The only safe course is to prepare to meet as strong a case as 
talent and industry can construct .” 20 


(26) Ibid. 203. Another principle which must be well borne in mind is the disregard of 
trifles. Matters which are of little or no importance are not to be made much of. The 
following anecdote of Judge Kent is illustrative of this point. 

“ On one occasion a counsellor appealed to the Judge in regard to a difference between 
him and the clerk in the casting of interest, and he “ wanted it right.'* 

“ Wherein do you disagree? ” asked the Judge. 

“ He makes it less than I make it. ” 

“ What is the difference? ” 

“ SIX cents, your Honour. ” 

“ Here is the difference. The court can be better employed than going over that 
long acoount for six cents, ” and the Judge handed him the money. 

“ I don’t want the money, ” said the counsellor ; “ I want it right. ” 

“ Oh, that makes it right, ” said the Judge and then turned his attention to other 
business.—Green Bag, Vol. VIII, p. 80. • 


CHAPTER III. 


EXAMINATION-IN.CHIEF. 


“ An honest tale speeds best, being plainly told.”— 

(Skakespeare-Bichard Til.) 

“You have no business with consequences ; 

You are to tell the truth.”— 

(Dr. Johnson.) 

“It is my duty as counsel to put a question or two and that briefly to a witness when 
examining to any particular fact : and often to abstain from putting any questions at all, 
lest I should give an adverse witness an opportunity of damaging my case, or seem to put 
leading questions to a willing one.”—(Cicero.) 

Before we speak of cross-examination, a few words on examination- 

in-chief will help to clear the way. “ The lawyer 

am^au^n-in- chief EX " w ^° ^ rst examines does so from an ex parte stand¬ 
point, and puts his questions in order to elicit the 
answers he expects and desires, and believes to be the true answers. 
Apart from the bias and tendency of the witness, the examiner has thus 
a bias and tendency of his own, or, at all events, on his side. His bias is 
necessary for the proper performance of his duties, and, having the 
check of the opposing lawyer’s contrary bias, and being subject to the 
regulative impartiality of the bench, is exempt from the reproach which 
attaches to bias in the witness. The leaning of the lawyer needs no 
defense if it is, as we have said it is, “necessary”. The counsel 
for a litigant is the litigant, plus the skill in the law. Neither may 
do anything which an honest and honorable man may not do. Both 
may do his best, by all honest means, to obtain the verdict of the jury, or 
the judgment of the court. The bias, prejudice or preconception of the 
litigant, therefore, enters into every question put by his mouth-piece, and, 
unless the witness is clear headed and cool-headed, the answer may easily 
convey a wrong impression without being false in the spirit or even 
wrong in the letter. The point of view is always and in all things what 
determines the aspect in which a scene is realized by the spectator. If to 
the bias of a partial witness be added the leaning of the lawyer who 
examines in chief, it is easy to see that the first answers may need toning 
down. From the opposite point of view the exaraination-in-chief some¬ 
times creates -the impression of a nice little family party, where the 
witness and the questioner are being as agreeable as they can be to each 
other, and the client looks on with benign satisfaction. If they have been 
building upon false and therefore insecure foundations, perhaps it is not 
unkind to let them know in good time. The cross-examination is the way 
to do it.” 1 


llj 11 Green Bag, 81-83. 


I 



EXAMINATION-IN-CHIEF 


47 


III.] 


Advantages of viva 
voce examination 
of witnesses. 


Referring to this subject Oox says :—“ No hotter mode of 

ascertaining the truth of a past transaction will 
probably ever be devised by human ingenuity than 
the present method of rira vnee examination of 
witnesses, conducted as it is in open Court, in the 
sight of the public and in the presence of Iho parties, their counsel, and 
of the Judge and Jury, who all have an opportunity of observing the 
intelligence, demeanour, inclination, bias or prejudice of the witnesses. 
In this way every man is given a fair and impartial trial, and his rights 
cannot be abridged, nor he deprived of the inestimable blessings of life, 
liberty, or property, without the concurrence of Judge and Jury. In all 

cases, too, he has the constitutional privilege of facing his accusers, and 
by a manly defence, of shaping public opinion, which in this enlightened 
day is one of the greatest safeguards against injustice of every kind. 


•> 


Referring to the importance of Examination-in-chief, Mr. Wellman 
says:—“If the direct examination is properly and skilfully conducted, the 
impression thus made by an honest witness is more lasting than any 
argument of counsel. The vivid story of a single witness told in a 
winning way will leave a first impression upon a juror’s mind that no 
eloquence can efface. 

It is no easy matter for an advocate to get his own evidence properly 
before a court and jury. 

It is an important fact for him to remember that cases are often won 
or lost by the straightforward statements of the parties themselves, and 
the natural homely way they sometimes have of putting things. 

A builder was suing for extra work done on a dwelling. The defence 

Illustrative cases. Was that everything had been paid for as originally 

contracted, but that much of the work had not been 
done according to agreement. An expert was called as defendant’s 
witness. He testified that the house was six inches lower than called 
for by the specification; that the windows were on weights instead of 
opening out like French windows on hinges, and that there were other 
material defects in workmanship. Item by item had to be carefully 
scrutinized. There was a chimney too short, a cornice defective, etc. 
The jurors were much worried and confused. Finally, defendant herself, 
an illiterate woman, took the witness’s stand in her own behalf. She knew 
nothing of books or architecture or plans, but “she was sure the plaintiff 
had made the house entirely contrary to his bargain, for he promised that 
the windows should reach clear to the floor. She remembered telling the 
plaintiff, Mr. Walker so, and explaining to him that if they had a death 
in the family and wanted to take a coffin out on the porch, French 
windows would open like a door and let it out without cramping it in a 
narrow hall and bruising the edges of the coffin all up.” This graphic 

(2) Wrottesley, p. 16. See also Cox’s. Advocate. 
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description settled the question with the jury, and the woman went away 
happy.” y 

Thus, as Mr. Wellman says: “ The layman’s common-sense view is 
>often better than any legal opinion on the subject.* 4 

“ A German had fitted up a fine barber-shop with mahogany side¬ 
boards, gilded mirrors, etc., and a tenant just above him had let the 
water-basin run over during the night, causing the plaster to drop and 
spatter all over the new furniture in the barber-shop beiow. 

When told about it, the tenant made light of it, and when asked to 
make it good, he replied, “ Oh, you go to hell.” Therefore the barber 
brought suit in a justice’s court before a jury. On the trial the barber 
was the only witness in his own behalf and stated to the jury with great 
candor what had been said by the tenant. When the^ lawyer prompted 
him by asking, “and what did you say ? He replied, I said, I will not 
go to hell, I will to law,” and then rising to his feet he said “ and, 
Gentlemen, that is just as bad as to go to hell. ’ He won a fine verdict by 
saying the right thing in the right way. 

One of the first objects in the examination of witnesses, both on 
direct and cross, should be brevity. By his opening speech the advocate 
clearly defines the issues between himself and his opponent. In his 
examination of the witnesses it should be his effort to adhere as closely 
as possible to these issues. ” ’* 


Importance of Ex- 
amination-in-chief. 


Mr. Birrell’s remarks. 


Mr. Birrell, in his admirable biographical sketch of Sir Frank Lock- 
wood, quotes from the Birmingham Daily Post an address made by that 

eminent law officer in March, 1893, in which the 
following paragraph appears:—“ He believed that 
the examination of a witness in chief, or the direct 
examination of witnesses, as it is sometimes called, 
was very much underrated in its significance and its 
importance. If they had to examine a witness, what they had got to do 
was to induce him to tell his story in the most dramatic fashion, without 
exaggeration: they had got to get him, not to make a mere parrot-like 
repetition of the proof, but to tell his own story as though he were telling 
it for the first time—not as though it were words learnt by-heart—but as 
if it were a plaintive story, plaintively telling it. And they had got to 
assist him in the difficult work. They had got to attract him to the 
performance of his duty, but woe be to them if they suggested to him the 
terms in which it was to be put. They must avoid any suspicion of 
leading the witness while all the time they were doing it. They knew 
perfectly well the story that he was going to tell; but they would destroy 
absolutely the effect if every minute they were looking down at the paper 
(3) Wellman's Day in Court, pp. 142-143. (4) Elliott’s Adyocate 32, 

(5) Wellman, p. 144- 
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on which his proof was written. It should appear to be a kind of spon¬ 
taneous conversation between the counsel on the one hand and the 
witness on the other, the witness tolling artlessly his simple tale and the 
counsel almost appalled to hear of the iniquity under which his client 
had suffered. It was in this way, and in this way alone, that they could 
effectively examine a witness.’’ 

Referring to the examination-in-chief Cox in his work on the Advo¬ 
cate says :— 

“An impression very generally prevails in both branches of the pro- 

* fession, that the examination-in-chief is an easy 

Cox’s remarks. , , . . , , , c , . 

task, which anybody may perform, and demanding 

neither ability nor experience. But this is a grave mistake, and the 
difficulty of the one as of the other will be discovered at the first experi¬ 
ment. You probably suppose that you have nothing to do but to take 
your brief in your hand and carry your witness through his evidence, as 
it is there set down, turning aside neither to the right hand nor to the left, 
and, when you have come to the end of the statement on the paper, to 
resume your seat and leave him to be dealt with by your adversary in 
cross-examination. But your task is far from being so easy, for, in the 
first place, you cannot always rely upon the evidence as stated in thte 
brief. The attorney does not always know what is and what is not 
admissible evidence, and if he has a doubt, he prudently states rather 
than omit it, deeming that it may be useful to you for information, 
although you cannot bring it directly before the Court. The witnesses 
themselves cannot always be relied upon in their statements made to tho 
attorney, and upon which the brief is framed. Nothing is more common 
than to find assertions, most confidently made in the office, retracted in 
the witness-box, under the sanction of an oath and the fear of cross-exami¬ 
nation. Witnesses have so many motives for stretching their stories to 
the attorney—the love of being important, the desire to be taken to the 
assizes and paid for pleasure trips—that it is often impossible by any vigi¬ 
lance to keep them to the strict literal truth in their statements given in 
the office, and unless you are prepared for this kind of disappointment in 
your examination-in-chief, you will be sorely disconcerted and put to 
confusion.” 7 

Sir James Scarlett, one of the most successful English advocates of 

modern times, attached great importance to the ex. 
lett’s success? f Scar ‘ amination-in-chief, and would never delegate this 

trust to another lawyer in a case in which he 

appeared, but always examined his own witnesses in person. s 

“ No lawyer can be successful in the highest sense of the term unless 
he is a master of the difficult art of exam ining witnesses. It requires a 

(6) Parry’s Seven Lamps of Advocacy, 82—85; Wrottesley, 36—37. 

(7) Cox. Advocate cited in Wrottesley, 51-54. 

(8) Ibid 37, 51. 

7 • ' 
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greater combination of qualities than almost any other branch of 
advocacy, the most important of -which are patience, coolness, and tact. 
It is extremely difficult to lay down rules for the performance of this 
difficult task. Much depends upon the good judgment and sagacity of 
the examiner. A few precepts, mainly gleaned from the writings of 
great lawyers together with some observations which are the result of ex¬ 
perience, may, however, be of service. ” 9 


Referring to this subject Lord Alverston in his Recollections of the 
Bench and the Bar says:— 


“For many years I have been struck by the fact that the importance 

Aiverston’sremarks. of tbe proper examination-in-chief of witnesses is 

not sufficiently studied by many members of the 
Bar, some of whom have attained considerable eminence as advocates. 
The fact is, that juries are told, and good juries know, that they have to 
decide the case upon the evidence, an i nothing is of greater moment than 
for the important witnesses on the one side or the other to give their 
evidence as a connected story, not suggested by leading questions, but at 
the same time kept in hand by the counsel who is examining them. I 
have not infrequently seen, both while at the Bar and on the Bench, the 
effect of evidence practically destroyed by the slovenly and haphazard 
way in which witnesses were examined. I had the great advantage 
of having to practise for many years before Lord Chief Justice 

Cockburn, who was, of all Judges, the man who paid most attention to 

the way in which witnesses were examined, and if the story was given 
with the facts not in their proper order in point of date, he would break 
out with strong remonstrances to counsel. I well remember a junior of 
some experience answering when Cockburn complained of the way in 
which the^ witness was being examined and of the broken character of 
his story, ‘ I was only taking it from my proof, my lord.” “ Proof! ” said 
Cockburn, You ought to be able to examine your witnesses without 
looking at your proof,” which was a perfectly just observation. Cross- 

examination is far easier than examination-in-chief. In cross-examina¬ 
tion one cannot avoid getting answers which are not desired, but in chief 
a great deal depends upon the way in which witnesses are examined. I 
made a great^study of this for many years, and have been gratified by 


(9) Ibid. Great caution is required m the examination of all your witnesses, after the 
first, to prevent their disagreement in any important particulars. No error of inexperience . 
or unskilfulness is more common than to examine a witness according to the brief, without 
reference to the evidence previously given and the requirements of the case as it stands. 

If you fear that there maybe conflicting testimony on any point, the first witness 
having varied from the statement in the brief, it is usually better to leave it as it stands 
upon that single testimony than to bring out a contradiction; but upon this you must 
exercise your sagacity at the moment; it must depend upon the particular facts of the 
case We only suggest to you that it is one of the difficulties of examination-in-chief 
which you should be prepared to encounter. Anticipating it, you will not be taken bv 
surprise when it occurs to you in your practice-’Wfci'd p, 37. * 
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the compliments 1 received from my lenders, and occasionally from the 
Bench. 30 

“ No better general rules for the examination of witness in chief, 

that we know of, can be found than those given by 

Mto U ««'mTnatVnJn 8 David Paul Brown - who was one of the g reatost 

chief. American advocates. His rules have stood the test 

of experience and have been found highly useful by 
the profession in the United States, and nearly every writer of note, on 
the subject, has borrowed largely from them. We feel that we could have 
no safer guide, and have concluded to give the rules in full.’’ 11 

The following are Paul Brown’s Rules for the examination-in-chicf 
of one’s own witness :— 

I. If they are bold, and may injure your cause by pertness or for- , 
wardness, observe a gravity and ceremony of manner towards them 
which m\y b3 calculated to repress their assurance. 

II. If they are alarmed or diffident, and their thoughts are evi¬ 
dently scattered, commence your examination with matters of a familiar 
character, remotely connected with the subject of their alarm, or the 
matter in issue; as for instance, Where do you live ? Do you know the 
parties ? How long have you known them ? etc. And when you have 
restored them to their composure, and the mind has regained its 
equilibrium, proceed to the more essential features of the case, being 
careful to be mild and distinct in your approaches lest you again trouble 
the fountain from which you are to drink. 

III. If the evidence of your own witnesses be unfavourable to you 
(which should always be carefully guarded against), exhibit no want of 
composure ; for there are many minds that form opinions of the nature 
or character of testimony chiefly from the effect which it may appear to 
produce upon the counsel. 

IV. If you perceive that the mind of the witness is imbued with 
prejudices against your client, hope but little from such a quarter; unless 
there be some facts which are essential to your client’s protection, and 

which that witness alone can prove, either do not call him, or get rid of 
him as soon as possible. If the opposite counsel perc eive the bias to 
which I have referred, he may employ it to your ruin. In judicial inquiries, 
of all possible evils, the worst ani the least to be resisted is an enemy 
in the disguise of a friend. You cannot impeach him; you cannot cross- 
examine him ; you cannot disarm him ; you cannot indirectly even assail 
him ; and if you exercise the only privilege that is left to you, and call 
other witnesses for the purposes of explanation^ you must bear in mind 
that, instead of carrying the war into t he enemy’s country, the , strugle is 

(10) Uord Alverston’s Reoollections of the Bench and the Bar. 

(11) See Wro Wesley on examination of witnesses, p. 40. 
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still between sections of your own forces, and in the very heart, perhaps, 
of your own camp. 

V. Never call a witness whom your adversary will be compelled to 
call. This will afford you the privilege of cross-examination,—take from 
your opponent the same privilege it thus gives to you,—and in addition 
thereto, not only render everything unfavorable said by the witness 
doubly operative against the party calling him, but also deprive 
that party of the pow3r of counteracting the effect of the testimony. 

VI. Never ask a question without an object, nor without being 
able to connect that object with the case, if objected to as irrelevant. 

VII. Be careful not to put your question in such a shape that, if 
opposed for informality, you cannot sustain it, or, at all events, produce 
strong reasun in its support. Frequent failures in the discussion of points 
of evidence enfeeble your strength in the estimation of the jury, and 
greatly impair your hopes in the final result. 

VIII. Never object to a question from your adversary without being 
able and disposed to enforce the objection. Nothing is so monstrous as 
to be constantly making and withdrawing objections; it either indicates a 
want of correct perception in making them, or a deficiency of real or 
of moral courage in not making them good. 

IX. Speak to your witness clearly and distinctly, as if you were 
awake and engaged in a matter of interest; and make him also speak 
distinctly and to your question. How dan it be supposed that the court 
and jury will be inclined to listen, when the only struggle seems to be 
whether the counsel or the witness shall first go to sleep ? 

X. Modulate your voice as circumstances may direct,_“ Inspire 

the fearful and repress the bold !** 

XI. Never begin before you are ready; and always finish when you 
have done. In other words, do not question for question’s sake, but for 
an answer. 13 

If a witness is inclined to be pert or forward, the advocate 

Paul Brown’s Rule should treat him gravely and distantly, and 

No - show him by his tone and manner that his levity 

Witness, pert and ° r insolence is out of P^ce. in the court-room, 
forward. and that no trifling will be allowed. 13 


(12) Paul Brown’s Rules cited in Best on Evidence, 8th Ed. American Notes, 
pp. 614-615. 

(13) Wrottesley, p. 39. “ Confident and resolution coma from a knowledge of 
the witness and the case, and it ought not generally to require any written questions 
to enable the examiner to do his work well. In no event should the advocate write 
out anything more than a few introductory questions, for if miny questions are written 

they will confuse anl embarrass him throughout the entire examination.- (Elliott’s 
Advocate, p. 216.) 
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Witness with 
cessive zeal. 


It is very necessary to acquire a knowledge of the character, feel¬ 
ings and habits of the witnesses to bo examined and the failure to observe 
this procaution will be sorely felt when the time comes for the examina¬ 
tion in open court. 11 

** If this propensity is known in advance, the questions may be so 

framed as to restrain this excessive zeal, or a 
CX * warning may be given in private that will avoid the 
humiliation of a rebuke in public. But it is not 
possible to obtain this knowledge in every case, and when it is not attain¬ 
able then the line of conduct must be decided upon as soon after the 
witness enters the box as possible.” l " > 

There is another and more difficult class to deal with, and that is the 
class composed of persons who assume to be possessed of a sort of oracular 
wisdom, and come upon the stand with an assumed air of sullenness and 
reticence. In dealing with this class Mr. Elliott gives the.following 

advice to be followed:—“To check them at the very 
Oracular witness. outset by kindly, but gravely and peremptorily, 

requiring them to do no more than simply answer the questions you may 
put to them, and then to so frame your questions that their answers shall 
be plain ‘yes,’ or ‘no,’ giving them no opportunity for expatiating.” 

The oracular witness requires very delicate handling, for his vanity 
is generally very great and easily wounded, and if offended he will become 
sullen and perverse. Rebukes and checks to such a witness, if counsel is 
compelled to give them, must be given in a mild and apologetic manner. 
Your wise but willing witness is a very difficult one to handle, unless he 
has been well warned in advance not to volunteer unasked statements.” 10 

Referring to the method of eliciting answers in Examination-in-chief, 
Cox in his work on the “ Advocate ” says: — 

. (14) Ibid. 243. 

(T5) Elliott, pp. 223-224. “ There are two kinds of troublesome witnesses whom you 
will have to encounter in the conduct of a cause—those who say too much, and those who 
say too little ; your too eager friends and your secret enemies. Of these, by far the more 
difficult to deal with are your over-zealous friends—your witnesses who j-rove too much. A 
very little experience will enable you to detect these personages almost at a glance, 
certainly after a few sentences. They usually try to look wonderfully easy and confident, 
answer off-hand with extraordinary glibness, and give you twice as much information as 
you have asked for. Now, another rule of evidence is, that you shall riot discredit your own 
\witnesses , so that your only chance of dealing with these troublesome friends is to check 
them at the very outset, by kindly but gravely and peremptorily requiring them to do no 
more than simply to answer the questions you may put to them, and then so to frame 
your questions that the answer to them shall be a plain * yes ’ or ‘ no giving them no 
opportunity for expatiating. Keep them closely to the point for which they are required, 
and having got from them just what you want, dismiss them at once, thankful if they 
have not done you more harmthaa good. Witnesses of the character just described 
Belton do more harm than good to the party calling them.”—Oox's Advocate ; Wrottesley, 
56-5T*w - 1 • 

Elliott 224. 
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“ The advocate may either allow the witness to tell his story in his 

own way, or he may bring out his,testimony by a 
Let the witness tell series of questions. If the witness is intelligent and 
own way. tale in bls honest, the best way is to let him tell his own story, 

but if he is stupid and inclined to speak of irrelevant 
matters, it is better to elicit his testimony by questions.” T7 

“Sometimes it demands considerable discretion to determine whether 


it is better to perm it the witness to tell his own story in his own way, or 
to take him through it by questions. No rule can be laid down for this ; 
it must depend upon your discernment at the moment. There ig a class 
of minds which can only recall facts by recalling all the associated 
circumstances, however irrelevant; they must repeat the whole of a long 
dialogue, and describe the most trivial occurrences of the time, in order to 
arrive at any particular part of the transaction. With such you have no 
help for it but to let then? have their own way. It is the result of a pecu¬ 
liar mental constitution, and endeavours to disturb their trains of associa¬ 
tion will only produce inextricable confusion in the ideas of the witnesses 
and you will be further than ever from arriving at your object. But if you 
are dealing with that other class of witnesses, happily more rare, who 
appear to have no trains of thought at all, who can observe no order of 
events, whose ideas are confused as to time, place, and person, your only 
chance of extracting anything to your purpose is to begin by requesting 
that they will simply answer your questions and falling in, as it were, 
with their own mental condition, proceed to interrogate them, after their 
own fashion, with disconnected questions, and so endeavour to draw out 
of them isolated facts, which you will afterwards connect together in your 
reply, or which may dovetail with the rest of the evidence , so as to form 
a complete story.” l8 . 

“This plan will often be found effective with such witnesses, when 
all the usual methods of eliciting a narrative from them have been 
abandoned in despair. Of course it demands great tact and readiness ; 
but it is presumed that unless you possess these qualities you will pot 
attempt to become an advocate.” lo 

(17) Wrottesley p. 38. 

(18) Ibid. p. 62 citing Cox’s Advocate. 

(19) Ibid. 

Counsel is by no means bound to call the witnesses in the orjler in which they are 
placed in the brief. 

“ It will be your task, when reading and noting up your case, to marshal your wit¬ 
nesses in the order in which they will best support your case, as you have determined 
to submit it to the jury. But, inasmuch as you are not permitted to recall your witnesses 
except with special permission of the court, given only under special ciroumstances, and 
you are therefore compelled to elicit all that you require in order to support any part of 
your case, where the same witness speaks to different parts of it, you must take care in 
his examination to separate his testimony as it relates to each of such parts, and even at 
the expense of some repetition to take him through his evidence as it bears upon one 
part before you take him to another, observing, however, the rules as to time and the 
manner.of reverting to the former portion of th9 narrative, which have been previously 
described.”—Cox’s Advocate ; Wrottesley , p. 63. 
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fifany advocates have the happy faculty of cross-examining 
witnesses well, but the talent of conducting properly the examination in 
ohief is extremely rare. ” 

The following passage from Mr. Harris is in place hero ; 

I will give an instance how not to examinee witness. It is an almost verbatim 

report of what actually oocurred recently at a trial when an experienced junior was 
examining in chief.-— 

Were you present at the meeting of the trustees when an agreement was entered 
into between them and the plaintiff?’ 

A. ‘Yes.’ ‘Will you be kind enough to tell us what took place between the parties 
with reference to the agreement that was entered into between them?' This is an 
instance of verbosity which shows that, in putting questions, long drawn sentences should 
be avoided. The more neatly a question is put, the better, as it has to be understood 
not only by the witness but by the jury. All that was necessary to be asked might have 

been put in the following words : ‘ Was an agreement entered into between the trustees 
and the plaintiff? * ‘ What was it V 

“ It will appear even more strange, perhaps, when I say that, after the answer was 

given by one witness, which was all that was necessary to prove that part of the case, the 

question was repeated to another with additional verbiage ; 1 Will you be good enough to 

inform U9 what took place upon that occasion between the parties, as nearly as you can, 

'with reference to the agreement that was then, as you have stated, entered into between 

them ? Please tell us not exactly, but as nearly as you can in your own way what his 
exact words were’.” 

The following advice of Mr. Harris find a place here. It is all excellent, except that 
the liability of the witness to confusion is much overrated. 

“ The best thing the advocate can do. . . is to remember that the witness has something 
to tell, and that but for him he would probably tell it very well ‘ in his own way.’ The 
fewer interruptions therefore the better; and the fewer questions the less questions will be 
needed. Watching should be chief work ; especially to see that the story be not confused 
with extraneous and irrelevant matter. The chief error the witness will be likaly to fall 
into will be hearsay evidence: either he says to somebody, or somebody says to him some¬ 
thing which is inadmissible and delays the progress of events. But the witness being very 
tender you must be careful how you check the progress of his ‘lie says says he’s,’ or you 
may turn off the stream altogether. Pass him over those parts as though you were 
franking him where he is ; or as if you were putting a blind man with his face in the 
direction he wished to go, and then left him to feel his way alone. 

“ The most useful question for eliciting facts are the most commonplace, ‘What took 
place next?’ being infinitely better than putting a question from the narrative in your brief 
which leads the witness to contradict you. Everything is better than the rigmarole 
phrase, such as, 4 Do you remember what the defendant did or said upon that? ’ The 
witness after such a question generally feels puzzled, as if you were asking him a 
conundrum which is to be passed on to the next person after he has given it up.” 

Mr. Cox has a passage on this topic worthy of consideration. 

“Your question in examination in chief should be framed carefully and put 
deliberately...you should weigh every question in your mind before you put it, in order 
that it may be so framed as to bring out in answer just so much as you desire and no 
more...The court will soon learn not to be impatient of your seeming slowness when it 
||scoverfl that you have in fact abbreviated the work by a pause which has enabled you to 
ggfeep the evidence strictly to the point at issue. They who remember Sir William Follett 

will at once understand our meaning, for one of his most remarkable and impressive 

pepuuarilies was the grave and thoughful deliberation with which he framed and put his 
»ft|qn^o 'his owq fitness, the result of which was that he was seldom annoyed by 
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“ In direct examination, although mediocrity is more easily attain¬ 
able, it may be a question whether the highest degree of excellence is not 
even still more rare than in cross examination. For it requires mental 
powers of no inferior order so to interrogate each witness, whether learned 
or unlearned, intelligent or dull, matter of fact or imaginative, single- 
minded or designing, as to bring his story before the tribunal in the most 
natural, comprehensible, and effective form. ” 

unexpected answers, or by additions and explanations which he did not desire.—^Harris’s 
Hints on Advocacy, pp. 255—257 ; Robbbin’s American Advocacy, 2nd Ed. pp. 80 etc.) 

The following fine instance of the untiring ardour of a wife in her search for her 
husband, and in solving the mystery of his disappearance, is also interesting in another 
point of view, viz., the excellent method in which evidence in chief was let in by the 
witnesses for the prosecution. 

“ The strange story, in the report banded down to us, is this. 

Thomas Kidderminster was the only son of Walter Kidderminster, of Tupsley, in the 

county of Hereford ; and was at first a man of position, but 

umimition STchief--lilustta* bein ° wronged out of his paternal estate by the intrigues of his 
tive cases. stop-mother, he was compelled very early in life to enter into the 

service of the Bishop of Ely, who employed him as his steward) 
till the commencement of the civil war, and the time when .the prelate -himself was 
committed to the Tower for his unshaken loyalty. 

Mr. Kidderminster afterwards had the management of other gentlemen’s estates in 
Cambridgeshire. At last thinking it prudent to convert his property into money, and to 
endeavour to settle upon or-to sell his estate, which he claimed, in Herefordshire, he 
sent his wife, then enceinte to London, and telling her he would return in about ten 
days, he departed from Cambridgeshire through Essex, with a number of writings, 
taking with him about five or six hundred pounds in gold. 

Travelling in a by-road for safety ?»lr. Kidderminster took a guide with him; but, on 
reaching Chelmsford at night, he discharged him. Mr. Kidderminster himself put .up at 
the White Horse Inn, at Chelmsford, where it appears he had lain at other times, and was 
very well known ; but there he was murdered on the same night, in April, 1G54. The 
last place his wife heard of him was Cambridge. A report was spread that he was 
gone to Amsterdam, where she went to inquire for him, but was assured he was 
not there. After some time, she heard bo was at Cork, in Ireland ; thither she 
also went,and made a most diligent and exact search for him both in Cork and throughout 
Munster. Again, there was-a rumour that he was in Barbadoes, and again did she have 
inquires set on foot at Barbadoes. She continued constantly carrying on investigations 
after her husband, till her sister, one day, in 1662 or 1663, reading the newspaper of the 
day, suddenly cried out, “Sister, here’s news of your husband !’’ The intelligence was in 
these terms :—“The bones of an unknown person, supposed to bo robbed and murdered 
some ten years back, are found buried in a backyard in Chelmsford. Whosoever can give 
information of any person missing, let them give notice to Mr.Talcott, coroner, in Feering 
or to the constable of Chelmsford or to Mr. Roper, bookseller, over against St. Dunstan’s 
Church in Fleet Street.’’ Upon Mrs. Kidderminster comparing the time of her husband’s 
being missing, with the time in the newspaper of the supposed murdered body’s lying 
concealed, it appeared to be extremely probable that it referred to him. She immedi¬ 
ately went to Mr. Roper’s and by his advice'set off for Chelmsford, and for want of con¬ 
veyance went on foot with a friend. 

They proceeded on their journey as far as Stratford, where, a little beyond the town, 
they lost their way, turning to the left hand of the road. At last they came to Romford, 
and, by that ti me being veTy vcaiy, went ir.to a house at the fuitter tr.d of the town, the 
sign of the Black lull, where they accidentally feetd ere Mary Mattocks, who lived at 
Horn Church. 
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When conducting an examination in chief Mr. Scarlett showed 


Sc arlett’s manner of 
conducting examina¬ 
tion in chief. 


very clearly by his countenance that ho believed 
there was no more truthful person in the world 
than his witness under examination. 


Mrs. Kidderminster being now quite worn out, and not able to go on foot any further 
inquired whether any horso oould be hired in that town. Mrs. Mattocks being present 
interposed, and answered that there was no horse to be hired, nor any oonveuieney ot 
coach or waggon to he had upon that day. They asked Mrs. Mattocks how far it was to 
Chelmsford ; she answered, lifteen miles. Mrs. Kidderminster asked her again, whether 
she knew Chelmsford. She replied that she did very well, for she was horn and bred 
there. “ If she knew the White Horse?” “Very well, and one Turner, a very honest 
man, kept it; but he that kept it formerly was one Sewell, who, if he had had his deserts, 
had been hanged long ago, for there was certainly a gentleman murdered in the house. 

Mrs. Kidderminster was induced to make further inquiry, and told Mattocks that 
her husband was missed much about that time. Mattocks informed her that the Ostler 
who lived in Sewell's time at the White Horse, now lived at Romford. With an inten¬ 
tion to gather from him what circumstances she could, she sent for him, but he refused 
to come ; for the messenger having heard part of the discourse, communicated it to him, 
which made him unwilling to appear. Mrs. Mattocks then advised Mrs. Kidderminster 
to go to 0 D 6 Mrs. Shute, her aunt, at the sign of the Cock at Chelmsford, and she could 
give her such intelligence as would answer her expectation. Upon this Mrs. Kidderminster 
and her friend resumed their journey towards Chelmsford. Mrs. Mattocks, after their 
departure, told the people of the house that a guilty conscience needs no accuser, and 
that she had heard the ostler had a hand in the business, and had received £60 and a 
suit of clothes. 

After various adventures she had the case brought before the justices. Sewell, the 
innkeeper, had died. Sewell’s wife had also died of the plague. The ostler Moses Dray lie 
was the only person who was living, of all the persons who have had a hand in the 
murder of Kidderminster. 

The trial of Moses Drayne came on. He pleaded not guilty. Mary Kendall, a maid 
servant in the house, was examined, and gave herevidence as follows. The way in which 
she gives the evidence is one of the finest methods in which evidence can be given in 
examination in chief. She said 

“ That she was a servant-maid in the inn where the gentleman was murdered, and 
that she, having dressed herself in her best clothes, had leave of her master to go to 
Kilden, where her father lived, and upon her return home that night, her mistress bid her 
fetch a pair of sheets, and lay them upon the bed in the room called the King's Arms. 
When she came into the room, she found the gentleman standing with his back towards 
the fire and with his hands behind him. He drank to her and made her drink up the glass 
of beer, and bid her go and fetch him a napkin, to make him a cap. He asked her whether 
she was the man-of-the-house’s daughter, or his maid? She answered, she was his 
servant. The master and mistress being in the room all this while, and having supped 
together with the gentleman, he, in the presence of the maid and the mistress, delivered 
his cloak-bag to the master of the house, and told him there was in it near £600, and 
writings of considerable value. Then her mistress bade her go to bed, and lie with the 
younger children, in the further end of the house, that being not her usual lodging ; here 
she was looked in that night, and her mistress unlocked the door in the morning. She said 
that between one and two of the clock in the morning she heard a great fail of something; 


that it shook the roord where she lay, though it was the furthermost pirt of the house. 
When she came down in the morniDg, she found her master and mistress and the ostler 
sitting very merrily at the fire, with a flagon of drink before them; none of them having 
been in bed that night, nor the two daughters, Betty and Priss, who were appointed to lie 
in the same room where the piaid used to be. She not seeing the gentlemau stirring 

q 

o 


58 


ILLUSTRATIONS IN CROSS-EXAMINATION 


[CH. 


“ His chief talent lay in a prompt and almost intuitive discernment of 
the best features of the case before him, and as ready a power to render 
them obvious to the commonest members of a common jury. Leaving 
points of law and pleadings upon them to junior counsel, who have more 

in the .morning, after some time, asked her mistress if the gentleman was 
gone. “ Yes,” answered she, “though you were so good a housewife that you could 
not get up;” and blamed her for lying in bed so loDg. She asked her mistress whether the 
gentleman left her anything. “Yes,” said her mistress, “he left you a groat,” and put her 
hand in her purse and gave it her. “Then,” said the maid, “I will go and make clean the 
chamber. ” “No,” said the mistress, “my daughters and I have set that to rights already; 
do you what you are about, and then go to your flax wheel.” The chamber door was kept 
locked for eight or nine weeks afterwards, and no person admitted to enter it but them¬ 
selves. Once she asked her mistress why that room was locked, and not kept clean for 
guests as usual? The mistress answered, “they had do guests fit for that room, for it was 
kept for gentlemen. ” 

Some time afterwards, on a Sunday, her master gave her the key to fetch his cloak 
out of his chest, in his chamber; there she saw the gentleman’s suit of clothes, and his 
cloak-bag, which she saw him deliver to them. About nine weeks afterwards, her mis¬ 
tress sent her up into the room where the gentleman had been murdered, to fetch some¬ 
thing, it being the first time she had been in that room since it had been locked. She 
searched over the room, and looked upon the tester of the bed, and there she saw the 
gentleman s hat, his hanger, boots, and the satin cap which she took off the gentleman’s 
head, and hanged upon his hat, and laid it upon the table, when she made a cap of the 
napkin, and put it on the gentleman’s head. She took the gentleman’s hat, his hanger, 
boots, and cap, and carried them down to her mistress and the ostler. She asked her 
mistress, “You said the gentleman was gone to London in a coach; did he go without 
clothes, or did you lend him some? for, I saw his clothes in my master’s chest, and these 
things are his too. The ostler said, “Those things are mine.” The maid answered, “You 
are a rogue; I am sure they were the gentleman’s. I know not whose they are .now.” Her 
mistress hearing the maid and the ostler quarrelling, she fell upon the maid, and there 
arose violent words betwixt them, when her mistress broke hfer head in three several places 
so that the blood ran about her ears. The maid talked the louder, and asked her “whether 
she intended to murder her, as she did the gentleman?" Then, her master, hearing this 
disturbance, came to them, and persuaded her to hold her tongue and be quiet. She fur¬ 
ther deposed, that the ostler had from his master £60 of the gentleman’s money; for that 
some short time after the murder, he lent £60 to a woman who kept the Greyhound Inn in 
the same town; and that that must be the money, for the ostler was worth nothing of his 
own at the time of the murder; and that the ostler had the gentleman’s clothes, which she 
had seen in her master’s chest, and that the ostler sent them to one Clarke,' a dyer, in 
Modsam, to have them dyed into a liver colour. The dyer asked him, “Why he would 
have the colour altered, since they were of a better colour before?” The ostler answered, 
that he would have them dyed because he did not like the colour; and that about a twelve- 
month after, he dyed the grey hat black. Then she deposed further, that her master raised 
himself to a good condil ion on a sudden; for, before, he was so poor that his landlord 
would not trust him for a quarter’s rent, but would make him pay every six weeks; and that 
he could not be trusted for malt, but was forced to pay for one barrel under another. That 
shortly after, they bought a ruined malt-house, and newly built it, and usually laid out 
£40 in a day to buy barley. There was seen, upon a sudden, a great change in the 
daughter’s conditon, both as to their clothes and otherwise; and if she bought but a hood 
for one of the daughters, there was a piece of gold changed; and they were observed to 
have gold in great plenty. That the ostler carried a grey hat to the hatter’s, which being 
left there after the ostler went away, she went thither and viewed it, and begged the head¬ 
lining, which she proved to be of a rainbow colour. 
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time to search for authorities, and get together the arguments they 
suggest, Mr. Scarlett mostly directs his attention to that persuasive in¬ 
fluence and effect, which tho speeches of a masterly advocate seldom 
fail to exercise over the minds of ordinary men, appointed to determine, 
not the law, but the facts of the case before them.” 

“ In this task no man of the present day has been more uniformly 
successful. Without superior genius, and with no lofty or vivid imagina¬ 
tion, Mr. Scarlett has managed, by a fine command of language and of 
voice, and a judicious selection and compression of the b?st arguments, 


Mary Mattocks deposed that while Goodwifc Shute and she were drying their clothes 
in the churchyard, Mary Kendall came there also to dry her basket of clothes ; and she 
complained to Goodwife Shute, saying, “My mistress, Sewell, has beaten me cruelly to-day, 
and broke my head in three places, and almost killed me; but I have told her pretty well 
“of hor roguery.” “What roguery?” said Goodwife Shute. “ It is,” said she, "concerning 
tho gentleman they murdered there !" “ Murdered there I” saith Shute ; “ dost thou know 
of any murder done there ? ” Her kinswoman going away, she held her by the apron, that 
she might stay to hear what she would say. “ No, Goody Shute,” she said, “I dont’t know 
it, but there is a great suspicion of it.” Sho then told them the story, that in the heat of 
the quarrel, her master pulled her out of the room, and cried, “ Mary, will you leave off 
pratiDg and be quiet ? Can’t you be quiet, but you must talk at this rate ? Your mistress 
is a perverse woman, and I’ll give you £20, and you shall begone, and live no longer with 
her.” “And,” said she, “Goody Shute, I have the £20, and I do intend to be gone.” Said 
Goody Shute, “Mary, Mary, take heed what you do; I would give them the £20 again, and 
go and acquaint some justices of the peace of it ; for the £20 may hang thee twenty years 
hence." So they parted. By the next morning all was hushed up at home, and she, 
Mary Kendall, came to Goodwife Shute, and begged of her to say nothing of their yester¬ 
day’s discourse; for what she had then said proceeded from passion, or else she had never 
said it. Said Shute, “If I do not hear it questioned, I shall say nothing of it; but if at 
any time it comes in question, I will both say it, and make you say so too.” But Mary 
Kendall being re-examined to this matter, denied the receiving of the £20. 

There were two women, one of them a washer-woman of that town, and the other a 
Quaker, that lived in the next house to Mr. Sewell, who both gave evidence at the trial. 
The washerwoman was going by the house very early, between one and two in the morning 
to wash in the town, and the Quaker was sitting up for her husband, who was not then 
come home. They both of them made oath that about those hours they heard a noise in 
Mr. Sewell’s house, and a man’s voice crying, “What ! will you rob me of my money, and 
murder me too? If you take my money, spare my life.” Then they heard something 
that fell very heavy and noise as it were of chairs and stools thrown about the room, and 
all the lights put out, and after that no further noise was heard. 

The next morning these women inquired at the inn what might be the occasion of the 
noise the night before, for they thought they heard somebody cry out “Murder 1” But 
they were answered, they must be mistaken, for there was no noi se there, nor was any 
person in the house but their own family. 

William Denton, Mr. Kidderminster’s servant in the Isle of Ely, was produced as 
evidence to prove the horse, and the gentleman’s clothes and hat, which he did. 

Upon this evidence the jury found Moses Drayne, the ostler, guilty; and after sentence 
he was remanded to prison, where he was about to make a sincere confession; but bis wife 
coming in the meantime, took hold of him and bade him hold his tongue aod confess no 
more; for if he diedfor it, he should hang nobody else.—(Romance of the Forum pp. 50-53.) 

Cox’s Advocate ; Wrottesley, 49-50. 
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to arrest attention and implant conviction with surprising effect. In the 
opposite talent, too, of making things difficult of comprehension, of 
involving them in the mazes of subtlety and covering them with the 
shroud of darkness, when the cause of his client requires it, this individual 
is as great an expert as the most ingenious of his fellows, and far more so 
than the shrewdest of those to whom he has generally been opposed. 23 

“ If your witness be timid, it will be your care to restore his self- 

possession before you take him to the material part 
Pau l ^NoT 2. S ^ Ule °f his testimony. This you should effect by assuming 

a cheerful and friendly manner and tone, and if you 
have the art to make him smile, your wit would be better timed than is 
always the case with forensic jests. Keep him thus employed upon the 
fringe of the case, until you are satisfied that his courage is restored, and 
then you may proceed with him as with any other witness. But be very 
careful not to take him to material topics while he is under the influence 
of fear, for in this state a witness is apt to become confused, and to 
contradict himself, and so to afford to your adversary a theme for 
damaging comment. 21 

“ It is safe to say at the beginning that no two witness can be treated 
exactly alike. The examiner must be governed to a great extent by the 
individuality and the peculiar idiosyncrasies of each witness. When the 
witness is timid or diffident the advocate should not at once proceed to 
the heart of his case, but should ask a few unimportant questions, such 
as “ What is your name?” “ What is your age?” “ Where do you reside?” 
“ What is your occupation?” etc. until he becomes composed and self- 
possessed, for at the begining he is apt to be frightened and ill at ease. 
The advocate should speak kindly and reassuringly to a witness of this 
character,'and if he neglects this precaution he will be apt to injure his 
case, for if the witness becomes confused, he will be liable to say some 
thing which he did not intend to say, and thus damage the side for which 
he was called.” 

(23) Cox’s Advocate, Wrottesley, 50-51. (24) Ibid p. 59. 

(25) . Ibid pp. 37-38. “ Before attempting to examine a witness the advocate should 
be well informed as to what the witness will swear. In England, owing to the 
separation between the two branches of the profession, it is not the custom for the 
advocate to examine his witnesses before the trial, as it is in India and in the 
United States. In England this is left to the solicitor. And it is the generally 
acepted view of members of the English Bar that counsel should not meet the 
witnesses in conference before the trial, excepting of course the parties. But the solicitor’s 
position, as an intermediary between the lay client and counsel, should, it is suggested, be 
turned to the fullest account. And counsel should through the solicitor ascertain some¬ 
thing of the weak and strong points of the witnesses whom he is going to examine. Coun¬ 
sel should impress upon the solicitor the importance of selecting the best witnesses, where 
a selection is possible. By the best we mean the most honest, intelligent, and the men of 

the best address. It often happens that a fact may be proved by a great many witnesses, 
and when this occurs a selection can be made as indicated." 





III. ] 


EXAMINATION.IN-CIUEF 


61 


“Your manner in examination in chief should be very different 

Counsel’s manner in ' !j° m "* ioh y0 “ aS8U,no in cross-examination, 
examination in chief. * ou are dealing with your own witness, whom you 

assume to be friendly to you, unless informed to the 
contrary, when it is permitted to you to change the tone. You must 
encourage him if he be timid, and win his confidence by a look and voice 
of friendliness. It often happens that witnesses, unaccustomed to courts 
of justice, are so alarmed at their own new position, that in their con¬ 
fusion they cannot at first distinguish between the friendly and the 
adverse counsel, and they treat you as an enemy to be kept at bay, and to 
whom they are to impart as little as possible. It is then your care to set 
your witness right, and a kindly smile will often succeed in doing this. 
Do not appear to notice his embarrassment, for that is sure to increase i(, 
but remove it quietly and imperceptibly by pleasant looks, friendly tones, 
and words that have not the stern sound of a catechism, but the fami¬ 
liar request of a companion to impart a story which the querist is 
anxious to hear and the other gratified to tell. The most frightened 
witness may thus be drawn almost unconsciously into a narrative which, 
when he entered the witness-box, has escaped his memory in his terror. 


Referring to this work Mr. Elliott says : “The oldest advocates, as 
they rise to adress a jury, even in a place where they have spoken scores 
of times, are, for the first few minutes, not free from embarrassment, and 
it is not to be expected that a witness, however intelligent and truthful he 
may be, will take his place on the stand without a feeling near akin to 
fear. This feeiig, too, is heightened by the fact that he knows a cross- 
examination must come, in which a hostile and trained examiner will 
endeavour to bring him into ridicule or subject him to censure. 

A man who had presided over many trials, Chief Justice Bushc 
having been summoned as a witness, said to one of his friends : “The 
character of a witness is new to me, Phillips. I am familiar with nothing 
here. The matter on which I come is most important. I need all my 
self-possession, and yet I protest to you I have only one idea, and that is 
Lord Brougham cross-examining me.” 


The witness from the very start must b3 made to feel confidence in 
his examiner and in himself. The books contain many examples of men 
of intelligence and of integrity becoming so confused as to be unable to 
testify coherently, or even intelligently. This must not be allowed to 
happen to any witness of reasonable mental capacity on the direct exami¬ 
nation. It is to be prevented by conveying to the witness the impres¬ 
sion that his examiner is strong enough to keep him from stumbling or 
falling. 


This strength the examiner may possess if he knows the witness, 
knows what the testimony of the witness will be, and knows the case and 

Cox’s Advocate, Wrottesley pp. 60-61. 
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has confidence in it. This knowledge a previous thorough preparation 
will give, but without it there is little likelihood of the examiner being 
strong enough to give his witness the support he will so much need. The 
impression of strength cannot, of course, be created by direct means, but 
it may be created by the demeanour of counsel, by the form of his ques¬ 
tions and by the manner in which they are asked. It is not difficult, 
therefore, to perceive how important it is to proceed calmly, deliberately 
and clearly with the examination* 

So, it is always best to ask the witness in a deliberate manner a few 
simple and clear introductory questions. This will give him time 
to collect his thoughts, and, in some measure at least, to shake off his 
embarrassment.” 


These questions must be clear in form, and asked in a quiet, easy 
manner, but in a distinct tone, free from affectation and from indica¬ 
tions of embarrassment. On no account must there be any flurry or 
excitement. It is, indeed, bad work to hurry the direct examination at 
any stage; from first to last it should, as a general rule, be deliberate, 
even slow rather than rapid, but especially at the outset must all appear¬ 
ance of haste or confusion be avoided.” 27 


Referring to the same matter Mr. Wellman says : “ A few simple, 

unimportant questions should be put in a modulated, reassuring tone of 

voice. The witness sees that the advocate is at his 

Illustrative cases. and takcg couragc . 


“ You said your name was John Doe...I believe ? 

“ You live in 14th Street, do you not ?” 

“ What numbsr, if you please ?” 

This is simple enough, and the witness, almost without any thought, 
replies, “No. 314.” 

Q. “ How long have you lived in the one house ?*’ 

A. “ Fifteen years.” 

Q. “ And with your wife and children ?” 

A. “Yes.” 

Q. “ You are in the manufacturing business, I believe ? 

A. “Yes”. 


Q. “ What position do you hold ?” 

A. “ General Manager.” 

Q. “ How long have you been employed there ?” 

A. “ Twenty years.” 

Q. “ Then you must have started as an apprentice ?’* 
A. “ I did, at the work-bench.” 

Q. “ And were gradually promoted ?” 


(27) Elliott, pp. 214-215. 
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A, “ Ye8...I became foreman of the shop, and then superintendent 
of the faotory.” 

The witness is at ease. Even rather proud of himself. The jury 
think well of him. The advocate can now safely proceed to the important 
work he has in hand. 


Contrast this style of examination with the less orderly system 
which is so prevalent in our courts. 

Counsel (in loud, harsh voice): “What is your name, Madam?’’ 

Witness (timidly): “ Mary Jones/* 

Lawyer: “ Can’t hear you, please speak louder.” 

Court interferes: “ Madam, you must speak loud enough for that 
gentleman over there (pointing to the twelfth juror) to hear you.’’ 

(Witness looks at the twelve scaring men and becomes even more 
embarrassed). 

Lawyer: “ Where do you reside ? ” 

Witness doesn’t “ reside ” anywhere that she knows of. So the 
Court helps out with the suggestion, “ Ask her where she lives.’’ 

Witness (almost inaudibly): “ 14th Street.” 

Lawyer: “ Please speak up.” 

Court officer now takes a hand and shouts in her ear, “speak louder, 
Madam.” 

Lawyer : “ Do you live on the East Side ?’* 

Witness (embarrassed): Nods her head. 

Now the stenographer can t hear her or see the nod, so he addresses 
her and asks her to please speak her answers as he is writing and can’t 
see her if she shakes her head. 

This completes the confusion of the witness, for she suddenly reali¬ 
zes that everything she says and even every nod of her head is being 
recorded by somebody. 

Lawyer : “ Are you acquainted with the plaintiff ? ” 

(Witness hesitates and can t answer. She has never been in court before 
and doesn’t know plaintiff from defendant, even if she was “acquainted”‘ 
with either one of them). 


Lawyer (with a ray of intelligence): “Do you know your next-door 
neighbour, Mrs. Smith, who is sitting at the table by my side ?” 

This elicits a ready “ Yes, sir.” 

Then the counsel dives right at the heart of his case. 

Q. “Do you rerabember the 5th of November, 1905?” 


This completely upsets the witness. She cannot, in all probability, 
even remember the day of the month she is testifying, much less the 5th 
November, 1905, though she may remember all about the occurrences of 
that day. 548 

(28i On this subject the following valuable remarks of Mr. Elliott may a!so~benoted:— 
“Time is generally more accurately fixed by events than by dates. Men forget dates, but 
occurrence*. A man may readily recall an event, as, for instance, the death of 

fa*■ ■' ■’ •' 1 * .... Yt 
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In trying to get at the date of her birth the lawyer might as well ask 
her: “ Do you remember the 5th of June 1875? * (the day she was born), 
and yet this inquiry of a witness, whether she remembers a certain day, 
is one of the most common of the many errors committed almost daily 

in our courts. 

By this time our lady witness under such a style of examination has 
become completely discredited with the jury by her apparent stupidity, 
and little credit will be given to anything she may afterwards say. And 
all through the fault of the lawyer conducting her examination. 

Imagine this same witness taken in hand by an experienced advo¬ 
cate, and again note the contrast. 

This time the advocate tikes his stand at the further end 
of the jury-box. The witness, answering from such a distance naturally 

President Garfield, and yet not be able to give the date of his death. True, something may 
occur to fix the precise date in memory, but, in general, dates are forgotten and only the 
occurrences remembered. It sometimes perplexes a witness to ask him as to a date, and 
unless the examiner is quite sure that the date is fixed in memory, or it is indispensably 
necessary to get the date, it is much better to ask for the occurrence and not for the 
date. Where a date is required it is better to load up to the question which asks 
for it by questions calling out occurrences that will bring the date to memory. 
Asking directly and without prefatory questions for a date will set many witnesses 
off on a crooked and perplexing train of thought, for, if the witness is not a very cool and 
strong one, he will think he has forgotten the thing be ought to remember, or he will con¬ 
fuse himself by the effort to ascertain whether he does really remember the .date or not. It 
must he borne in mind that the ordinary witness testifies under fear of censure or reproach 
and does not think deliberately like one not under constraint, so that to him a matter of 
no great significance seems important. This feeling keeps him in dread lest he be made 
to appear an ignorant or an untruthful witness. An advocate trained to think under 
pressure and excitement must not measure a witness’s mental condition by his own. 

Timo does, in many cases, become a question of grave importance, yet men ordinarily 
measure and remember time with less precision than almost any other thing. Where 
time becomes a question of importance, it is unsafe to call out a mere general estimate or 
statement, since on cross-examination a few adroit questions may completely destroy the 
estimate or effectually overturn the statement. In the direct examination, all the facts 
which give the estimate force and the statement precision, must be clearly brought out. 
•Nothing on this point should be left untouched. This rule applies, not, however, with so 
much strength, to all estimates of amount, of the speed of moving object, of the force of 
a blow or the like, and also to estimates of size, space and distance. These estimates are 
in most cases mere matters of inference, and, unless the grounds for the inference are 
exhibited, the inference may be made, on cross-examination, to seem ridiculous. If the 
things which supply the foundation for the inference are first brought out the witness is 
much more likely to give a just estimate than if the bare inference, without the ground on 
which it rests, is given. Witnesses, even honest ones, are prone to exaggerate in matters 
like these, and a skilful cross-examiner will, by a merciless dissection, so .expose the ex¬ 
aggerations as to overthrow the testimony. It is important in all cases for the counsel 
conducting the examination in chief to bear in mind the coming cross-examination, but 
this is especially important in cases where the testimony is of matters of estimates and 
inferences. There are cases where time, distance, space, size, speed, amounts, and the 
like, are matters of positive knowledge, so far, at least, as such things can be positively 
known, and when this is so the direct examination must bring it out fully and distinct¬ 
ly.”—(Elliott, pp. 221-222.) 

A * 
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raises her voice without having hir attention distracted by a command 
to do so. 

Q. “ I believe you said your name was Mary Jones ? 

A. “ Yes, sir.” 

Q. “ And you live at No. 16 East 14th Street ?” 

A. “Yes, sir.” 

Q. “ How long have you known this lady sitting by my side 
Mrs. Smith, the plaintiff in the case?” 

A. The answer comes readily enough— Some ten years. 

Q. “ Do you remember some years ago being at her house when 
there was a conversation about an accident that had occurred 
the night before, in front of her house ?” 

A. “ Yes.” 

Q. “ I don't suppose you remember the date of that conversation, 
but can you remember about what year it was? 

A. The witness answers naturally “About three years ago” 

Q. “ And in the fall of the year ?” 

A. “Yes.” 

Q “Who was there besides yourself”—and the witness will now, 
likely enough, go on and remember minutely the whole 


occurrence. 

Such questions as these would now naturally follow ‘ State jo the 
jury what occurred?” “State what next occurred? What 
was said, if anything?” “What was done?” “Go on and tell 
the jury in your own words what happened in your presence? 

As soon as the witness gets thoroughly at ease and started the fewer 
interruptions, the better. He should be permitted to tell his own story as 
far as possible, but the advocate should always register mbs own mind 
the important facts and see that they are all clearly brought out. - 

“A stupid witness is often more troublesome than an adverse one. 
He cannot understand your questions, or answers them so imperfectly that 
he had better left them unanswered, With such a one the only resource 
is patience and good temper. If you are cross with him you will be sure 
to increase his stupidity, and to convert evidence that means nothing 
into evidence that is contradictory and confused. The preservation of 
imperturbable good temper is a golden rule with an advocate. He should 
never he move! to anger by anything however provoking, and however 
he may appear to he in a passion Entire self-command is his greatest 
virtue, never more in requisition than in dealing with a stupid witness. 
Sw of -rebuking him, you should encourage him by a look and expres- 
sion of approval, and you must fram e your quest.ons in another shape 
[ tfci. -- -;29) Wellman'S Day in Court, pp. 148-153. 

If* * 
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better suited to his dense faculties. If baffled again, do not retreat, but 
renew the catechism until your object is obtained. In constructing your 
questions, you will often find a clue to his train of thought by observing 
his answers, and your next question might then, with a little ingenuity, 
be so framed as to fall in with his train of ideas. Thus patiently treated, 
there are few witnesses so dull as not to be made efficient for the purpose 
of an examination in chief. 


“ In this, as in opening your case to the jury, it is the better 
course to observe the order of time. That is not only the most easily intel¬ 
ligible to the jury, but it is the natural order in which events are asso¬ 
ciated in the mind of the witness, and therefore by which they are the 
most readily and accurately recalled. If you depart from this for the sake 
of bringing facts that are connected together by some other link than time, 
as, for instance, to exhibit in its entirety one branch of your case, let the 
same principle govern the order of that branch and then return to the 
original plan. But it will not do to revert to the precise point where you 
quitted it ; you should repeat the two or three questions with which you 
concluded, so as to recall your witness to the point from which you have 
diverted him. Inattention to this simple rule is often the occasion of no 
small perplexity to the witness, and it is necessary to warn you against 
that of which advantage is certain to be taken to damage your case.” 30 


Elliott in his work on the Advocate says :—■“ The counsel who con¬ 
ducts the examination in chief must be cool, self-possessed, resolute, and 

deliberate. If he is alarmed, agitated, or nervous, 
he will embarrass and disquiet the witness, for, by a 
well-known psychological law, mind communicates 


Paul Brown’s 
Rule (3). 


to mind its feelings and emotions. The witness, indeed, is in a strange 
place, and as he takes the stand, he sees many eyes bent upon him, some 
with no friendly meaning, and all with eager curiosity, and it is not to 
be wondered that he proceeds with embarrassment and trepidation.” 31 


On this subject Mr. Wellman says A rule I would urge upon 
young advocates is “ never to be moved to anger by anything, however 
provoking, and however you may appear, for policy’s sake, to be in a 
passion.” 


(30j Cox’s Advocate ; Wrottesley, pp. 59-60. 

(31) Elliott 214. Referring to this subject Mr. Johnson, K. C., in.the course of an 
address to the members of the Ontario Bar Association said “ When a man has a nice, 
carefully prepared case, and has led up to a certain point, and just when he thinks it is’ 
within his grasp the witness goes back on him and fires his volley, and counsel stands 
back staggered. It- is a most dangerous thing. Juries observe—-juries are quick to notice 
anything of that sort that the witness was too much for the counsel—clever man but he 
couldn’t handle that witness, clever man as he was and that, therefore, the witness told 
the truth. Why ? By an unconscious process of reasoning, which may be fallacious, but 
is nevertheless convincing. Therefore, I say, if a counsel gets an answer that staggers 
him, if it takes him unawares, his proper course and his only safe course is to advance 
smilingly and calm, and accept it as a compliment rather than a disappointment.”—Cited 
in 31 Canadian Law Times, reproduced in 11 Cr. L.J. 79. 
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Colton says that tho “ intoxication of anger, like that of the grape, 
shows us to others but hides us from ourselves ; unnerves us and unmans 
us, and in every way unfits us for the business of the courts, especially if 
the trial is a difficult one.” 

An advocate should not be disconcerted if his women witnesses lose 
their tempers in the witness-box, for the rules of evidence happen to he 
peculiarly repressive of feminine conversation/- 

Referring to this subject Cox says:—“Let us warn you against the 
danger which inexperience frequently incurs, of being not only dis¬ 
concerted by the witness failing to support his previous statements, but 
by exhibiting in countenance or manner the disappointment you feel. 
Let nothing—not even a tone of your voice—betray surprise, or it will 
assuredly reveal your weakness to your lynx-eyed opponent, who may 
make use of the fact to discredit your witness and your cause, by the 
argument, always powerful, that the witness has told two different 
stories/ 3 

“An unfavourable answer ought not to put an end to the examina¬ 
tion, unless it be impossible to proceed without increasing the mischief, 
for an abrupt stop leads»to the conclusion that the discomfiture of counsel 
is utter and irretrievable. This conclusion may be avoided by calmly 
receiving the statement, and cleverly turning the course of the testimony 
in another direction without precipitately retreating. If nothing more 
can be done than to tone down and soften the statement, better do that 
than to abruptly close the examination. . 

In any event never suffer the witness on the stand, or your other 
witnesses, to suppose that the surprise has impaired your confidence, or 
weakened your self-possession.’ 

Referring to this subject Wrottesley in his examination of witnesses 
says “ One rule that should never be violated is, that under all circum¬ 
stances the advocate should keep cool, and not lose his temper. No 
matter how stupid the witness, or how unexpectedly damaging his testi¬ 
mony, or how exasperating the conduct of the opposing counsel, or how 
erroneous he may think the rulings of the Court on questions of evidence, 
the advocate should show no more signs of discomposure than if he were 
a carved image. Ror, aside from the fact that juries attach much import¬ 
ance to the effect of damaging testimony upon the lawyers engaged in 
the trial of the case, if the advocate loses his temper he may say or do 
something fatal to his case, and to his reputation as an advocate. There 
are times when indignation should be expressed, but the advocate must 
keep within bounds, and deport himself with dignity, never forgetting the 
respect due to the Court from himself as one of its officers, and never 
forgetting the respect due to the office of advocate which his opponents 
hold as well as himself.” 30 

_ ~ ~ ^ ^ —— - ~ i . . 


(32) Wellman’s Day in Court 175. 
(31) Elliott p. 226. 


(33) See Wrottesley pp. 52-54. 

(35) Wrottesley, 39. 
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Over-zealous wit¬ 
ness. 


Stupid witness. 


“ It will be necessary for the advocate to train himself to handle his 

. own witness of various kinds, such as the stupid 

Handling several . . , 

classes of witnesses. witness, the diffident witness, and, hardest of all, 

the over-zealous one, the witness who insists upon 

proving too much. Here is a type of man he is bound to hold in check. 

He should never let him tell his own story, for the witness will thereby 

usually prepare himself for slaughter at the hands of 

the cross-examiner. The effort should be to keep 

such a witness well to the point and compel .him to 

answer only such questions as are asked. An old lawyer’s advice in 

regard to this kind of a witness is to “get rid of him as soon as possible.’* 

A stupid witness will require all an advocate’s patience and good 

temper. Some witnesses are not capable of a train 

of thought on any subject. They can observe 

no order of events whatsoever, and their ideas are confused even 

as to time. All that can be done with such witness is to direct them 

simply to answer the questions put to them, and then confine the 

questions to. the isolated facts it is desired to show by them. A 

display of anger to such a witness only adds to his confusion. He should 

be encouraged by looks and expressions of approval. Questions should 

be framed to meet his difficulties. By observing his answers, and with a 

little ingenuity, an advocate can readily frame questions to fall in with 

his degree of intelligence. 

With a witness who is discovered to be adverse, one who, as the 
Hostile witness. phrase goes, tries to “ throw you’’ on the witness- 

stand, the method and manner should be entirely 
different from that employed with a merely stupid witness. The adverse 
witness should be led to show his bias as soon as possible. The rules of 
evidence will then allow a resort to leading questions. Advantage should 
be taken of them, and the witness artfully led to make the admission 
wanted. While the advocate is not allowed to discredit him directly, as 
he is his own witness yet if he once succeed in exposing the bias of the 
witness, what little he can induce him to say in his favour will be doubly 
effective with the jury, and he can prove by other -Witnesses the material 
facts that he has denied, even though the effect would be to indirectly 
discredit him. 37 


“ There is no more difficult and delicate task, in the conduct of an 

Paul Brown's rules c * araina »°" in chief, than so skilfully to manage an 
(4)&(5). , adverse witness called by yourself, that he shall 

_ state just so much as you require and no more.” 

(36) Wellman's Day in court pp. 154-155. Judge~ Jeffries once mistook one of these 
apparently stupid witnesses, and having taken quite a dislike to the man (who had been 
testifying in his court, and who happened to have a very long beard), finally broke out 
with the remark that if his conscience was as long as his beard, he must have a very 
vacillating one : to which^ the witness quickly replied, « My Lord, if you measure 
conscience by beards, you have none at all.” {Ibid p. 155.) 

(37) Tbid, 156. 
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Mr. Cox advises a different method of treatment, of a party’s adverse 
witnesses from that advised in the fourth “ Golden Rule, ” given above. 
He says : “ Mako no secret of his enmity ; on the contrary, you have 
most to dread when his manner and tone do not discover his feelings. If 
you are satisfied beyond doubt of his hostility, and he should, as is often 
seen, assume a frank and friendly mien in the witness-box, instead of 
accepting his approaches reject them with indignation, let him see that 
you are not to be imposed upon, and endeavour to provoke him to the 
exhibition of his true feelings.” 

Referring to this point Wrottesley says :—“It is difficult to decide 
which course is to be preferred where two such eminent authorities dis¬ 
agree, but we think that a middle course is to be chosen as a general rule. 
Perjury is not so common as it is thought to be by the inexperienced 
practitioner, and the tone of voice and manner of the advocate, while 
conducting the examination of witnesses, we think, is given undue pro¬ 
minence by the authors just mentioned, in all they say upon the subject 
of examination of witnesses. We are inclined to believe that a calm, 
courteous demeanour is best in all cases, and that the advocate should 
bear in mind that witnesses are entitled to more consideration than they 
sometimes receive at the hands of advocates who seem to think it their 
duty to bully or terrify them into telling the truth. Lord Coleridge, when 
at the bar, was considered a model examiner. He never lost his temper 
and invariably treated all witnesses examined by him with the greatest 
courtesy ; and by pursuing this course he obtained more favourable testi¬ 
mony than he would have obtained in any other way. Of course there 
are times when the advocate may safely depart from this general rule, 
but they are of comparatively rare occurrence.” 


ill 
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Treacherous 

ness. 
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Thus, “ if an advocate finds that a witness whom he has called is 

treacherous and unfriendly, there are two courses 
which he may pursue. One is not to appear to dis¬ 
trust him, and dismiss him as soon as possible, and 
the second is to open fire upon him and make him show his bias or pre¬ 
judice. Both methods have their advantages and their disadvantages, 
and sometimes it is best to pursue one course and sometimes the other. 
Perhaps the former course is best if the witness is defiant, unscrupulous, 
and intelligent ; the latter, if he is not naturally inclined to *be comba- 
tive. But it is better, if the advocate suspects that a witness may prove 
treacherous, to have a signed proof from him, signed if possible in the 
presence of reliable witnesses, with which to confront him in case it 
should prove necessary, and the Court should permit it.” 


■Mm 


:v y j 


On this subject Mr. Elliott says:— An adverse witness is to be sternly 
kept to the point, and with a strong will compelled to give only such 
answers as the questions call for. No fear of provoking him to anger 






(38) Wrottesley pp. 57 & 42, 


ms 


•* 




(39) Ibid pp. 39-43. 
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need restrain checks and rebukes. If it is manifest that he is biassed or 
prejudiced, the more plainly the fact can be made to appear, the 
better. Brought out and exposed, it will do much to neutralize the effect 
of any unfavourable answer that he may give. 

Even in such a case there should be neither indecorous conduct nor 
discourteous language. Bitter, biting words may be courteous, and scorn 
and indignation may be decorously exhibited. The great actors are not 
turbulent or boisterous, but they are effective. 

Examine him only as to the matters on which you are compelled to 
call him, and far enough to fully disclose his prejudice or enmity against 
your client. 

What has been said respecting adverse witness directly applies to 
those whose hostility or prejudice is not known until after their examina¬ 
tion has begun, but it is also in a great measure applicable to those whose 
animosity is known at the time they are called. When compelled to call 
a witness whose hostility is known, it is advisable to bring it into full 
view at the earliest practicable moment, and to treat him from the begin- 
ing as though it was known. It will serve no useful purpose to beat about 
the bush with him, for the sooner both he and the jury can be made to 
understand his position, the better. But in dealing with such a witness, 
the advice of David Paul Brown is as good as can be given—* Get rid 
of him as soon as possible.’ ” 40 


(40) Elliott p. 225. When the court is satisfied that the witness is really an adverse 
one, the strict rule which forbids leading questions will be relaxed, and you will be permit¬ 
ted to conduct the examination somewhat more after the manner of a cross-examination. 
But this is only a partial licence. You may put leading questions, but you may not discredit 
him, whatever may have been the damage done to you by his testimony, and however 
obvious the animus which has misrepresented the facts purposely for the injury of your 
cause. He is still your witness, and having chosen to call him, and thereby to ask the jury 
to believe his story, it is not competent to you to turn round when you find he does not 
suit your purpose, and endeavour to show to the jury that he is unworthy of credit. Bet¬ 
ween this Scylla and Charybdis lies your difficult course in dealing with such a witness. 

“ As a general rule, the less you say to such a witness, the better for you. Bring 

him directly to the point which he is called to prove, frame your questions so that they 

shall afford the least possible room for evasion, or, what is still worse, explanation. Avail 
yourself of your liberty to lead as soon as you can-that is, as soon as you have laid the 
foundation for it by showing from his manner that the witness is really adverse You 
should not conceal your knowledge of the fact that the witness is hostile. Provoke him 
when he attempts to appear friendly, to an exhibition of hostility in order to show that he 
is an enemy in the guise of a friend. By pursuing this course, you will prevent the 
witness from imposing upon you, and will expose his treachery and perfidy to the court 
and jury. The importance of so doing will be obvious to you when you rememher that it 
is essential to the safety of your cause that the jury should receive his testimony with a 
knowledge of the circumstances under which it is given, so that anything adverse to you 
which may fall from him shall be accepted by them with the allowance which is always made 
by reasonable men for the exaggerations or even inventions of an enemy; for to an audience 
so prepared, whatever falls from him in your favour, will have double value given to it 
and whatever he may say that tells against you, will be rejected. Hence it is the first 
care of a skilful advocate, in dealing with his own adverse witness, not only not to 
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The time of the Court is taken up, the jury become weary and dis- 


Paul Brown’s rule 
No. (6). 


gusted, when an advocate, merely for the purpose 
of showing himself wise or witty, spins out an exam¬ 


ination to an unnecessary length. Besides, it is 
dangerous to ask questions which are aimless, for the answer of the 


, No questions should w ^ ness * s as likely to be unfavourable, as favour- 

be asked without a able. It is a safe rule not to ask [a question unless 

definite object in view. +1 . , , . ,, 

the examiner has reason to believe the answer will 


be favourable. 11 


Here is an instance given by Lord Alverston in his recollections of 

T „ . .. ~ the Bench and the Bar :—“ Garbutt was a very 

Illustrative Cases. J 

illiterate man, and could not read or write beyond 
signing his own name. Wishing to obtain the sympathy of the jury, I 
said to him : “I think you lost your father when you were quite a lad, 
and were left with your mother and several children, whom you had to 
support?” “Yes.” I then said: “I believe you can neither read nor write,” 
and foolishly added the questions “I suppose you found this a great draw¬ 
back in life?” Whereupon Garbutt promptly replied : “I don’t know so 
much about this.” This is a good illustration of the danger of putting a 
question in an examination-in-chief without knowing what the answer is going 
to he .** 4 - 


Referring to this subject, Judge Parry in his ‘Seven Lamps of 
Advocacy’ says: “There is probably more waste of time and irrelevance 
in the examination of witness-in-chief than in any other procedure of 
counsel. This is the modern drama of it. 

Counsel (his eyes glued to his brief): 

“ Your name is Mary Ann Snooks.” 

“ Witness (annoyed): “Martha Ann.” 

Counsel: “Oh, yes, Martha Ann Snooks, the bookmaker.” 

Witness (very indignant) : “ Nothing of the sort.” 

Counsel: “ I beg your pardon—my mistake—bootmaker.” 

Witness: “ And has been this thirty years. ’’ 

Counsel: “ And you live at 139 Doncaster Street, Upper Tulse Hill.” 

Witness: “We did live there; we’ve moved now, sir.” 

Counsel: “What is your present address ?’’ etc. etc. 

Consider for a moment, if you will, the horrid waste of all this 
irrelevance standing between the Court and Mrs. Snooks’s version of 


conceal the hostility, but to make it prominent—to provoke it to an open display, and 
draw out the expression of the feeling, if it does not sufficiently appear without a stimulus. 
If he be adverse at all, you cannot make him appear too adverse because the more hostile 
he is, the more will his 'evidence in your favour be esteemed, and the less weight will be 
given to such as he may utter against you. If possible, the cause of the enmity of the 
witness should be shown out of his own mouth. The relation of the witness to the 
opposite party should also be carefully inquired into. If he is adverse, a skilful exam¬ 
ination will lay bare his motive."—Cox’s Advocate, Wrottesley 57-58. 

(41) Wrottesley 40. 

(42) Recollections of Bar and Bench by Viscount Alverston, p. 101, 
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what she saw of an accident in High Street, Kensington, and reducing 
her to a state of nervous irritation least conducive to accurate testimony. 

How much more business-like was the method of the eighteenth 
century. In a state trial in the days of Queen Anne the name of the 
lady is announced in the oath; and then counsel approaches her, as 
Sir Frank Lockwuod might have done: “Pray, madam, will you be 
pleased to acquaint my lord and the jury what you know concerning the 
matter, and what passed between your brother Mr. Cole pepper and 
Mr. Denew at his first coming to him ?” 

Much public time could be saved by more economical methods of 
examination-in-chief, and greater efficiency would be ensured.” 


“You should commit to memory the leading facts to be proved by 
the witness, or note them in the margin in such a manner that, 
as the brief lies upon the table, your eye may catch in an instant any¬ 
thing you may have forgotten as you go along ; but do not hold the brief 

before you like a book from which you are reading; 
brief. 6 Use ° f tbe as you will inevitably examine the witness as if you 

were hearing him repeat a catechism he has 
learned, instead of gathering from him information which /^possesses 
but you do not. Have a synopsis of the leading facts before you. If 
you read your questions from your brief, you will find it very difficult, 
whatever the necessity, to depart from the terms or the order there set 
down. But if you examine from your memory, or such an outline of 
the facts as we have suggested, your brief lying upon the table, 
your whole attention will be given to the witness, your eye to his 
deportment, your mind to his words, and knowing what you want 
to have from him, you will be enabled to adapt your questions in 
accordance with what has preceded, and so as to procure the facts you 
are seeking. It happens frequently that new facts come out in examina¬ 
tion, which materially alter the complexion of the case, and require a 
complete remodelling of the entire train of questions, with a view to 
elicit explanation, and to make the whole consistent with your case. 
Such a position will demand the exercise of all your ingenuity and cau¬ 
tion, and it is in such a position that the skill of the accomplished 
advocate is discovered, far more than in those oratorical displays which 
win for him the applause of the public. The attorney and the counsel in 
a cause alone know the real and greatest merits of an advocate.” 


On this point the following remarks of Mr. Elliott in his work on the 
* Advocate ’ may also be noted:—“ Ask no questions in examination in 
chief, that there is not good reason to believe will be answered favoura¬ 
bly. The advocate is supposed to be informed as to what the witness 
knows, and should take no chances on such examination. “Take it as a 
golden rule,*’ says Mr. Crispe, “ let well enough alone and never take a 
leap in the dark unless compelled by dire distress.’ 

(43) Judge Parry’s Seven Lamps of Advocacy. (44) Elliott 231. 
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14 The prisoner had committed an atrocious murder, and the main 

evidence against him was the dying declaration of 

Paul Brown’s rule h is victim.his wife. It is a well-known rule of 

evidence that any dying declaration made in the 
absence of the prisoner can only be received in evidence after inde¬ 
pendent proof that the declaration was made with the full consciousness 

and expectation of approaching death. 


The doctor who attended the wife was called as a witness to prop are 
Framing questions Hig way for the dying declaration, which, if allowed 

' evidence, would undoubtedly have hanged the 


in examination in 
chief. 


m 


prisoner. 

The young prosecuting attorney asked, “Did she fear death ? * No, 
said the doctor. The lawyer stared in astonishment at the witness, who 
was perfectly cool, as most doctors are in the witness-box, and who made 
no effort to assist the district attorney. The ingenious young counsellor 
however, repeated the question. “Did she fear death ?” Answer: Oh 
dear no, 'not at all.” The Judge : “ You cannot put the statement in 

evidence; the witness may step down"; then turning to the jury, and 

you, gentlemen, cannot find a verdict of guilty. 

The answer of the doctor was true so far as it went, for the woman 
did not fear death, but it was also true, that she was conscious of ap¬ 
proaching death, and if this had been brought out by the proper question, 
the dying declaration could have been made admissibl e/* 4 ’_ 


(45) Wellman’s Day in Court 174. 

Referring to this subject, Mr. Johnson, K.C., in the course of an address to the members 
of the Ontario Bar Association said:-“There is another very important matter, and it is 
a matter that I cannot deal with in detail, but I think I should mention it and that is, 
never risk under any circumstances an important question that is objectionable in form. 
Of course, there is'the old theory, never ask a question unless you are sure of the answer 
. but that would destroy a good deal of cross-examination. That is not the way in 
Which X put it. I put it rather that no counsel should ever risk an important question 
unless he knows and feels the question is proper and right in its form, having regard to 
form only I will tell you why, in my judgment, this is a dangerous thing ; Counsel on 
the other side are waiting for an opportunity at every turn to ease off their client if he is 
in the hands of a skilful cross-examiner. He is asked, what is your objection? “ Well, I 
object to the form of the question.” It may or may not be a good objection but you 
have defeated by your objectionable form of question that which you have been labouring 
to obtain for fifteen minutes or half an hour. How did you do it ? The witness 
has stopped, but he has heard the question, and he is given a moment or two of thought, 
and he knows what you are driving at no .matter how cleverly you have put it 
and by the time you get back to the question, the witness has got his wind, and 
you gat your answer, favourable, of course, to the opposing party. Then as to a critical 
question I should hesitate very much to ask a really critical question at a critical 
moment in the case, unless I was reasonably sura of what the answer was going to be. 

I would rather skirt around it. I would play with the situation if I could, I would 
rather avoid the main question, still leading up to it, unless I was reasonably 
sure that the answer to the question that was really critical was going to be in my 
favour."— Canadian Law Times Vql, XXXI cited in 11 Cr. L. J., p. 79. 

19 
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“ Facts should come from the witness. It is therefore clumsy work 

Leading questions. to frame Questions, even if allowed, so that the 

answers shall be a mere affirmative or negative. If, 
for instance, the advocate asks, “Did the accused kill the deceased by a 
pistol shot ?” and the witness answers, “Yes,” the testimony is not so 
effective as if the killing is described in detail.’’ 40 


Some lawyers put the clearly inadmissible question which sug- 

Inadmissible ques- gests ths answor ’ and though ruled out, per- 

tions. haps with a rebuke from the court, the witness 

nevertheless has caught the idea. This is disreput¬ 
able practice. 

There are, however, several legitimate ways of assisting the 

witness’s defective memory. One method is to ask 
him to repeat the whole story over again. Perhaps 
his second recital contains the part he omitted at the 
first but makes some new omission, and thus is secured the testimony 
wanted, but at the same time the witness is proved to be a man of poor 
memory. 


Assisting witness’s 
memory. 


A better way is to frame the question that it shall contain a part of 
the forgotten sentence, but otherwise applied, as for example, by refer¬ 
ring to some collateral circumstance which would recall the forgotten 
phrase. This can be legitimately done jf the advocate is quick-witted 
enough, and thereby he may readily save the situation.” 47 

Every advocate is in honor bound not to transgress the rule against 
leading questions” when it really comes to important matters, but it is 
sometimes extremely difficult. Indeed, there are some cases in which 


(46) Elliott, 219. (47) Wellman p. 161. ’ 

Attempting to explain a The la , wyer asked the wltness if the incident previously alluded 

“miracle." to wasn’t a miracle, and the witness said he didn't know what 

a miracle was. 

“ Oh, come,’’ said the attorney. “Supposing you were looking out of a window in the 
twentieth story of a building and should fall out and should not be injured. What would 
you call that ?” 


“ An accident,” was the stolid reply. 

“ Yes, yes, but what else would you call it ? Well, suppose you were doing the same 
thing the next day ; suppose you looked out of the twentieth story window and fell out, 
and again should find yourself not injured, now, what would you call that? ” 

“ A coincidence,” said the witness. 

“Oh, come now,” the lawyer began again. “I want you to understand what a 
miracle is, and I’m sure you do. Now, just suppose that on the third day you were 
looking out of the twentieth story window and fell out, and Struck your head on the 

pavement twenty stories below and were not in the least injured. Come now, what 
would you call it?” 

The lawyer gave it up. “Three times?” said the witness, rousing a little from his 

apathy. “ Well, I’d call that a habit.” 

And the lawyer gave it up. (11 Green Bag 533.) 
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the court, in its discretion, may permit him to ask leading questions in 
the interest of justice, so that important testimony may not he lost. 
Suppose for instance, a witness is giving his memory of a long conversa¬ 
tion he overheard between the parties to an action, and as often happens, 
leaves out of his narrative perhaps what, in law, amounts to the most 


important part. In vain the advocate tries not to lead him. He asks, 
‘’Have you given ail the conversation ?” “Was that all that was said ? 
The witness remembers no more. The memory of the witness has been 


exhausted by direct questions and then the court may properly permit 


him to lead the witness so far as to ask the witness whether anything 
was said about so and so (without suggesting what was said) and thus 
call his attention to the matter which the witness has inadvertently 


overlooked and thus save very important testimony which would other 


wise be lost. 

So too, when it is discovered that a witness is hostile, the court may 
permit leading questions to be put, because the reason for the rule 
against them no longer exists. 

In other words the rule against putting leading questions to your 
own witness is based upon the tendency of the human mind to adopt the 
suggestions of the person or side that it desires to aid and quickly respond 
to any hint of what is wanted to assist the party making the suggestion. 
Hence, in the case of a hostile witness obviously the reason for the rule 

is gone. 

Effective hypnotic influence could never take place in a court room, 
but something very similar takes place with most people whose minds 
are under a great mental or nervous strain, for example, in a panic 
the minds of all men are especially open to any suggestion. 


A false suggestion to one in a normal state of mind is repelled by 
many other forces, such as a faithful memory, a sound reason, conscience, 
and judgment. But in a state of any considerable mental excitement these 
opposing forces are weakened and the false suggestion, now more feebly 
combated, takes better hold. Emotion certainly increases the suscepti- 

bilityof everybody to suggestions; so does fatigue and nervous exhaus¬ 
tion. 

The court room is surely a place of great mental excitement. There 
4 -also the nervous desire of the witness to help the side calling him, and 
anxiety to become an important factor in the case. In this state of mind 
leading or suggestive questions, either on the direct or cross examina¬ 
tion, are readily accepted and bear fruit. Hence the wisdom of the 
rule against leading questions on direct examination. 

The psychologist does not need the hypnotic state to demonstrate 
experimentally how every suggestion may contaminate even the most 
trustworthy memory. This is well illustrated by an experiment which 
itarfessor Munsterberg made with a class of about forty children and 
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adults. They were shown a colored photograph representing the interior 
of a room in a farm house. 

The photograph was examined individually by each member of the 
class with instructions that they were to take special notice of everything 
that was in the room. The picture was then turned face downward. The 
class was asked to hand in their written reports of what they had 
observed. 


The picture had plenty of detail; the direct questions were simple. 
“ How many persons are in the room ? ” “Does the room have windows?” 
“ What is the man doing?” There were persons and windows and the 
man was eating soup. But after the direct questions were put the first 
leading and suggestive question brought 59 per cent of failure. 

For example : the leading question was put to each member of the 
class “Did you notice the stove in the room?” (there was no stove there) 
and 59 per cent of the class answered “ Yes,” and having admitted seeing 
the stove they proceeded to locate it, and tell in what part of the room it 
was. The walls of the room were painted red. The students however were 
asked whether the walls were green or blue, and this suggestive question 
seemed to eliminate the red color of the hall from 50 per cent of the 
minds. 

I quote from one of professor Munsterberg’s articles :— 

“No doubt the whole situation of the court room reinforces the 
suggestibility of every witness. In much discussed cases current rumors, 
and especially the newspapers have their full share in distorting the 
real recollections. Everything becomes unintentionally shaped and 
moulded. The imaginative idea which fits a prejudiced theory, a suspicion, 
meets at first the opposition of memory, but shortly it wins in power, and 
as soon as the suggestibility is exercised, the play of ideas under equal 
conditions ends, and the opposing idea is annihilated. Easy tests could 
quickly unveil this changed frame of mind, and if such a half-hypnotic 
state of suggestibility had set in, it is no wiser to keep the witness on 
the stand than if he had emptied a bottle of whiskey in the meantime,” 

In reviewing the essays of Professor Munsterberg, Chief Justice 
Simeon E. Baldwin, of Connecticut, says : “The effect of suggestion on a 
witness is spoken of as something to be understood and explained only 
by a professed psychologist. The rule of all Anglo-American enurts 
which excludes questions naturally leading to a desired answer as to a 
material fact, shows how well jurists have appreciated this particular 
tendency of the human mind.” 


“ One of the most remarkable cases of suggestive evidence, akin 


Suggestive evidence 
—a case cited by 
Mr. Wellman. 


to hypnotism,” says Wellman, “came under my own 
observation some years ago when I was defending 
one of the nurses of the Mills Training School,—a 


most estimable young man,—who had been indicted for deliberately 
chokiDg to death a patient in the Insane Ward at Bellevue Hospital. 


/ 
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A reporter of the Journal had made a contract with his newspaper 
for £150 to feign insanity and get himself committed to the insane 
ward at Bellevue Hospital for the purpose of writing an article upon the 
treatment of the insane for publication in the Journal. During his first 
night in the hospital one of its patients died, and the reporter conceived 
the idea of weaving around this occurrence of a tragic (though false) 
story of the abuse of the insane, resulting in death. In his article he 
claimed to have seen two trained nurses (one of whom was this young 
man) strangle this patient to death because he would not cat his supper. 

He graphically described how these nurses had wound a towel 
around the insane man’s throat and had twisted it until the patient was 
strangled to death. 

Newspaper pictures, occupying a full page of the Journal, were 
published, purporting to show all the details of the alleged process, in 
vogue at the hospital, of strangulation, by means of a towel. 

The indictment of this young man for murder followed the Journal 
exposure of these alleged hospital abuses. The whole community was 
wrought up to a high pitch of excitement. 

At the trial the perjury-lying reporter, as a witness for the prosecu¬ 
tion, told the same story, but was so thoroughly discredited and brought 
to bay on the second day of his lengthy cross-examination that he fled 
the town, writing from Philadelphia to his mother in this city that he 
dare not ever return to New York. 

This fact, however, could not be communicated to the jury, during 
the trial, still unfinished, and the greatest difficulty to overcome was the 
fact that three insane patients were brought from the same hospital by the 
Assistant District Attorney, and called as witnesses, and (being found by 
the court to have sufficient intelligence) were allowed to testify to all the 
alleged details of the murder as they themselves had witnessed it. 

All the three of these insane patients had seen and studied the 
pictures and descriptions published in the Journal, and these pictorial 
reproductions published in the Journal, and these pictorial occurrences 
alleged to have taken place in their own wards of the asylum, had served 
as such vivid, though false suggestions to their diseased minds (already 
naturally antagonistic to their keepers and nurses) that they aferwards 
honestly believed and felt warranted in taking an oath that they them- 
'• selves had actually witnessed these very occurrences that had also been 
Bworn to by the reporter. 

These three witnesss—as many people suffering from certain forms of 
insanity are quite capable of doing—gave their testimony in the most 
remarkably graphic and convincing manner, and it made such a profound 
| impression upon the court and jury and the prosecution was so bitter and 
llltermined, that it seemed almost impossible to prevent the conviction of 
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The jurors, however (having been carefully chosen by both sides 
from a “special panel were unusually intelligent and competent to 
carefully weigh the false (though honest) testimony of these three 
witnesses against certain scientific 'and medical testimony offered in 
behalf of the defence which conclusively showed that the deceased could 
not have been strangled to death, and this very long trial ended in a 
prompt acquittal of the defendant. 

This case is a striking illustration of the dangerous effect of leading 
and false suggestions upon minds susceptible of such influences, and this 
instance came very near resulting in the conviction and possible execu¬ 
tion of an entirely innocent and very worthy young man.” 18 

Similarly Shakespeare makes Poloneus see the shape of the clouds 
as Hamlet suggests to him. 

Hamlet :—Do you see yonder cloud that is almost in shape of a 

camel ? 

Poloneus And by the mass, and it is like a camel indeed. 

Hamlet And methinks it is like a weasel ? 

Poloneus It is hacked like a weasel. 

Hamlet:—Or like a whale ? 

Poloneus Very like a whale. ,ltl 

“One of the most pernicious habits in a trial is that of making 

constant objections to evidence on trivial matters. 
N [ a g ul Brown s Rulc It is a very common fault among young advocates. 

The lawyer who is constantly shouting out “we 
object,” “we object” without solid ground for his objection is in reality 
losing his case as fast as he possibly can, as well as befogging and delay¬ 
ing the trial and annoying the presiding Judge. 

The objecting and objectionable young lawyer imagines he is dis¬ 
playing his knowledge of evidence and proving himself smart. The jury, 
on the other hand, only get the idea that there must be some very dam¬ 
aging evidence which he is trying to keep from their ears, and as the 
truth is what they are after, they have little patience with any body who 
tries to hide it from them.” 50 

Mr. Cox s advice as to the duties of opposing counsel pending ex¬ 
amination in chief is so valuable that we shall give it in full. He says: 
“ While the examination in chief is proceeding, it is the duty of the 
counsel on the other side to give the most attentive ear to every question 
and every answer, and to take a note of them. When this duty devolves.- 
upon you, it may, perhaps, be performed all the more satisfactorily by the 
observance of some rules which experience has approved. 

You must mark every question put to the witness, with a double 
purpose : first to be sure that i t is prop erly put, according to the rules of 

(48) See Wellman pp. 161-171. (49) Shakespeare’s Hlimfeti 

(50) Wellman’s Day in Court 174. 
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evidence, and seoondly, to ascertain what is its bearing upon the case, 
and the design of your adversary in putting it. 

V 

** Great keenness of perception and readiness of apprehension are 
requisite to the performance of this task. You will need to have the law 
of evidence at your fingers’ ends, that if the question be an improper one, 
you may interpose instantly before the. answer is <liven , to.forbid the 
witness to reply, and then not only to make your objection to the Court, 
but to support it by reasons. 

“And here let us warn you against the fault of making too frequent 
and too frivolous objections. Many inexperienced men appear to think, 
that by continually carping at the questions put by the other side to the 
witnesses, they are proving to the audience how clever they are. But 
this is a mistake. Such an exhibition of captiousness, whether affected 
or real, is offensive to the court and to the jury. Nothing is more easy 
than to find opportunities for this sort of vanity, without starting objec¬ 
tions actually untenable, because, in practice, a vast number of questions 
are put which in strictness are leading, and, therefore, if objected to, could 
not be permitted. But you should never object to a question, as leading, 
merely because it is such , but only when it appears to you to be likely to 
have an effect injurious to your cause. And when you have occasion to 
make such an objection, do it good-temperedly, and as appealing to the 
better judgment of your opponent, whether he does not deem it to be an 
improper question; nor address the objection to the Court in the first 
instance but to your adversary, and only if he persists in putting it, 
should you call upon the Court to decide between you which is right. 

“But it is not against impropor leading questions you have to be upon 
the watch; there are many others still more objectionable, which it will be 
your duty, by an instant objection, to prevent. As soon as the words 
have fallen from your opponent’s lips, and before the witness can have 
time to answer, you must interpose, first, with an exclamation to the 
witness, ‘Don’t answer that,’ and then, turning to the Court, state what 
your objection is to the question, with your reasons for it. Your opponent 
will answer you. Then you will have the right of replying, and the Court 
will decide between you. 

“There is, perhaps, no part of the business of an advocate in which 
the fruits of experience are more obvious than in this. If you watch 
closely the examination of witnesses, in a trial where an experienced 
advocate is matched against an inexperienced one on the other side you 
will see the practised man putting question after question, and eliciting 
facts most damaging to the other side which his adversary might have 
shut out by a prompt objection to them, but which he permits to pass with* 
out protest, because he is not sufficiently practised in the law of evidence 
to discern their illegality on the instant, or so much master of it as to 
give a.reason for objection, even though he may have a sort of dim sense 
that the questions are wrong somehow, and he protests against leading 
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questions, while he permits illegal questions destructive to his client to 
be put without a murmur. On the other hand, when it comes to his turn to 
examine his witnesses, and on the experienced man devolves the duty of 
watching, you will see how, in no single instance, is he suffered to tread 
over the traces; but the strictest rules of evidence are enforced upon him, 
so that he sits down leaving half his case undeveloped, while his adver¬ 
sary has brought out all that he desired to elicit.” “ 1 

“ The advocate should avoid technical terms as well as long, fine, or 

high sounding words. These only confuse the 
^Paul Brown's Rule w i tnesses a nd distract the attention of the jury from 

•* the story he is wresting from the witness. 

The more neatly a question is put, the better, for it has to be under- 
^ stood not only by the witness but by the jury as wall. 

In a case in a Supreme Court of Maine, a party had sued the 
Boston and Maine railroad to recover damages for personal injuries. 
The Company’s attorney, Mr. Yeaton, was examining the plaintiff, a 
rather illiterate man from one of the rural districts and was endeavoring, 
apparently, to confuse him. 

“Did you sustain an abrasion of the tibia?’’ he asked. The witness 
stared helplessly at his question. 

“Isay,” again ventured the attorney, “was there a contusion of 
ficina ?” 

The witness -was ready to collapse, when his attorney, Lawyer 
Copeland, who had a voice like a megaphone cried out, “He wants to 
know did he break his shin’’—Boston Herald cited in 17 Green Bag 679. 

The advocate should frame his questions with great care, in order 
that the witness may be enabled to readily understand him. He should 

(51) Cox’s Advocate ; Wrottesley pp. 44-46. 

“ Hence to the student aspiring to be an advocate the vital importance of a mastery 
of the law of evidence, as the branch of law which is not only most frequently in requisi¬ 
tion by'him, but the only one which he is called upon to propound without previous 
research. Almost all other subjects are noticed by him before he goes into Court, so that 
he may look into the law, and prepare himself for the argument; or if, as rarely happens, 
he is suddenly called upon, the Court will always give him time for research, or, at the 
least, allowance is made for an insufficiency common to his audience, even to the Judge 
upon the bench. But in questions of evidence no such delay is practicable, and no such 
excuse is accepted. They necessarily arise on a sudden, and must be suddenly argued and 
decided. And advocate is expected to be aware of this, and to come prepared with a 
knowledge of all the principles and rules of evidence. In order to do this, it is necessary 
to keep up his acquaintance with it, by continually refreshing his memory, not only by 
reading'every day a portion of his favourite text-book, but by carefully reading, and then 
noting up in that text-book, which should be interleaved for this purpose, every case 
decided upon the law of evidence, as the reports issue; and it is of the extremest import¬ 
ance that he should possess the very latest decisions, for they will not infrequently give 
him a victory over an adversary not so well prepared as himself with the latest cases." 
Hid 47. 

(52) Wellman 153-154, 
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use the simplest language in which to express his ideas, and should call 
a spade a spade, and not an implement of husbandry. It is easy for an 
advocate to make a mistake of this kind. He is too apt to take it for 
granted that the witness is not only intelligent, but well educated. , 

“Your questions in examination in chief should be framed carefully, 
and put deliberately. You never require in this that rapid fire of ques¬ 
tions which, as we shall have occasion to show hereafter, is so often 
requisite in cross-examination. Nor in this have you need to put an 
immaterial question, save under the rare circumstances previously des¬ 
cribed. You should weigh every question in your mind before you put 
it, in order that it may be so framed as to bring out in answer just so 
much as you desire, and no more. You have time for this, if you are as 
quick of thought as an advocate should be, while the Judge is taking his 
note of the previous answer; but even if this be not sufficient for your 
purpose, you must not fear to make a deliberate pause. The court will 
soon learn not to be impatient*of your seeming slowness, when it dis¬ 
covers that you have in fact abbreviated the work by a pause which has 
enabled you to keep the evidence strictly to the point at issue. 

“ They who remember Sir William Follett will at once understand 
our meaning, for one of his most remarkable and impressive peculiarities 
was the grave and thoughtful deliberation with which he framed and put 
his questions to his own witnesses, and the result of that was that he 
was seldom annoyed by unexpected answers or by additions and explana¬ 
tions which he did not desire.*’ 54 


In referring to this subject Mr. Elliott remarks : “In dealing with 
his own witnesses the advocate should, both in manner and in form, 
ask questions in an unaffected and natural way.” 

Some advocates, the moment they enter a trial, put on a professional 
air which, by the way, in general, fits them as ill as a borrowed suit of 
clothes can fit the borrower and this detracts greatly from their power. 


In no part of the work of a trial does affectation so much impair the 
advocate’s usefulness as in the examination of his own well disposed wit¬ 
nesses. Naturalness, in the demeanour of counsel, and in the language in 
which the questions are expressed, is always effective while affectation 


(53) Cox’s Advocate ; Wiottesley, p. 43. 

“ A certain eminent leading counsel was ce/ebrated at the bar for the following mode 

of examining a witness: “ Now, pray listen to the question I 
Much ado about nothing, am going to ask you. Be attentive; remember, you will 

answer as you please ; and remember, I don’t care a rush what 
you answer,” etc. Lord Brougham, somewhat weary of these oft reiterated remarks 
resolved to mortify the utterer of them ; and one day, meeting him in the street, thus 
accosted him : Ha 1 is it you, C—? Now, p ray listen to the question I am going to ask you. 
Be attentive; remember, you will answer what you please ; and, remember, I don’t care a 
rush what you answer. How are you ? ”-—(4 Green Bag 139). 

Cox’s Advocate; Wrottegley PP- 61-62. 
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is almost always harmful. Naturalness, however, does not imply famili- 
arity, or lack of dignity and gravity. 

Mr. Train remarks that “a proper medium in which to converse bet¬ 
ween the lawyer and witness is sometimes difficult to find and invari¬ 
ably much tact is required in handling witnesses of limited education. 

•He also shows that this is especially true in the case of witnesses who 
do not understand and speak English and that interpreters, who generally 
give conclusion or merely the substance of what is said, are unsatisfac¬ 
tory, particularly upon cross examination.—Train’s “Prisoner at the Bar, 

238, 239. 

Dignity and gravity are natural and unaffected in a court-room, and 
a witness would expect to find these things in the conduct of counsel. 
But dignity and gravity are by no means incompatible with simplicity. 

Familiarity and flippancy are unnatural in a court-room and a 
flippant method of conducting an examination in chief is about as bad a 
method as human ingenuity can devise. The witness rightly presumes, 
unless he is a dull or stupid one, that ha 1 is called to the witness stand to 
take part in a business of serious import, and if his examination be flip¬ 
pantly conducted he will be disconcerted and confused, or else become as 
foolish as his examiner. 

After the introductory questions have been asked and answered, then, 
directing the attention of the witness to the main fact upon which he is 
asked to testify, it is usually best to leave him, as far as practicable, to 
give his testimony in his own way. 

It is, however, essential that the question which directs his attention 
to the principal matter should be so framed as to induce him to start in 
due order of time, and at the beginning; for if this be not done, confusion, 
if not something worse, will most likely result. Once the witness is 
started on the right course, the fewer the interruptions, the better. To 
ply a witness with questions, is a process that tends to confuse the 
witness, as well as to create distrust in the minds of the jurors, for -they 
are not unlikely to regard it as a sort of pumping process to draw out 
matters not actually known to the witness but created by him because 
he believes the advocate expects that from him.” 

Mr. Chitty, in discussing this subject, says, speaking of the 
witness : “It is difficult to extract the important parts of the evidence 
piecemeal, but if his attention be first drawn to the transaction by asking 
him when and where it happened and he be told to describe it from the 
beginning, he will generally proceed in his own way to detail all the 
facts in due order of time.’* This is substantially the opinion of other 
authors. " >G 

“ It is by no means every case, however, in which the witness will 
clearly and fully state the facts within his knowledge. The effective 

(55) Elliott’s Advocate pp. 216-217. (56) Cbitty cited in Elliott p. 217. 
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examiner registers in his mind all the important facts,and is careful lluit 
none shall escape attention. This requires a strong and clear conception 
of all the facts which it is expected the witness will prove. ■* 7 

“When a statement has once been fully and clearly made, it is not, 
as a general rule, prudent to ask its repetition. In asking that it he 
repeated, there is danger of creating a fear in the mind of the witness 
that his former statement was incorrect, and this will do much to confuse 
him if he be at all timid and cautious. Besides this, there is (he risk of 
a change in the form of words, leading to the belief that there is a 
discrepancy between the two statements. 

Again, by calling out two statements there is the hazard of supply¬ 
ing grounds for the cross-examining counsel to assume that there is an 
inconsistency between them, and thus enabling him to impair the force 
of the testimony.” 38 


“ The Advocate should convey to his witness the impression that 


Paul Brown’s Rule 
No. 10. 


he is strong enough to prevent him from stumbling 
or falling. This confidence is created by (he manner 
and demeanour of the advocate, by the form in 


which he frames his questions, and the manner in which he asks them. ,<J 


Referring to this subject Wellman says : 44 The very first thing that 
should be done is to put his witness at ease. If he wants to realize the 
embarrassment of a witness as be mounts the witness-stand, let an 
advocate step in there (in imagination) for a moment himself, sit down, 
and look into the “ sea of upturned faces,” the three or four hundred 
strange eyes, eager with curiosity, that are gazing into his own. 

Few witnesses can fail to experience embarrassment, even trepida¬ 
tion, under such circumstances; and at the start it is extremely difficult 

(57) Elliott 218. In order to avoid askiDg a leading question it is sometimes difficult 
to frame question that will direct the attention of the witness to the omission, or enable 
him to remove the obscurity. But it can generally be successfully done by asking him to 
repeat what he has said respecting a particular part of the transaction. If, however, 
this course proves unsuccessful, it is better to ask leave of the court to propound a 
leading question, and if the judge perceives that the witness is an honest and candid one, 
and that the course of the examiner has been frank and fair, permission will often be 
granted. Leave must not, however, be demanded as a matter of right, but must be prayed 
as a matter of favour. If denied then again ask a repetition, but the form of the 
question should be somewhat changed. 

An omitted fact may often be called to the mind of the witness by askiDg him to 
specifically descri be a particular part of the place where the transaction occurred, or to 
name the persons who were present, and supplementing the question by asking the 
witness what was Baid and done. As direct questions suggestive of the answers desired 
cannot be asked, the attention of the witness must be directed in general terms to the 
persons and place. This may be done without violating the general rule forbidding lead¬ 
ing questions, as it is not improper to direct attention in suggestive terms to a place, 
person, thing or subject. As Lord Langdale said, in Lincoln v. Wright: “ It is impossible 
to examine a witness without referring to ox suggesting the subject on which he is to 
answerifc (Ibid 219.) 

|g§||5$) Ibid2Z0. -*■ ■ (59) WellmanVDay in Court p. 146, - 
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for them to collect their thoughts and give their evidence in a natural 
way and not become confused and contradict themselves. 

What wonder that a witness, however truthful and intelligent, should 
take the oath as a witness with trepidation, akin to fear especially when 
he discovers the opposing counsel ready to cross-examiDe him as a hostile 
witness and turn his evidence to ridicule, if possible, or to his own 

discredit.” 00 

A very common fault to be observed almost every day in our courts 

upon direct examination is that of pressing the 
NoTl Brown s rule witness too far. Counsel become so enamoured with 

a favourable answer that they seem to want to hear it 
again and again. It is a pretty good rule to remember to “ let well enough 
alone.” 01 

A lawyer was conducting a case, which seemed pretty clear upon 
the bare statement of the prosecutor. But he was asked. 

Counsel:—“Are you sure of so and so ?” 

Witness :—“Yes,” said the witness. 

Counsel :—“Quite?” 

Witness :—“Quite.” 

Counsel:—“You have no doubt?’’ 

Witness:—“Well, I haven’t much doubt, because I asked my 
wife. 

Mr. Justice Hawkins who was the presiding judge asked : “You 
asked your wife in order to be sure in your own mind?” V 

Witness :—“Quite so, my Lord.” 

Judge :—“Then you had some doubt before.” 

Witness :—“Well, I may have had a little, my lord.” 

This put an end to the case. 03 


_>-.--- - - 

(60) Ibid, p. 147. (61) Ibid, 171. 

(62) Hawkin s Reminiscences cited in Harris’ Hints in Advocacy, pp. 37-38. 



CHAPTER IV. 


METHODS OF CROSS EXAMINATION. 

“ He that is first in his own cause scemcth just, but his neighbour cometli, and search- 
eth him.” ( Proverbs xviii.) 

“ I am, by trade, a reader of faces and minds .”—Montague Williams. 

“ Cross-examination is an amusement indulged in by the very young. It is like trying 
to pull the tiger out of his den. You may pull him out, or again he may pull in.”— 
O'Conor : 14 Green Bag p. 173. 

“If the principles upon whioh a cross examination ought to be founded are not under¬ 
stood and acted upon, it is worse than useless, and it becomes an instrument against 
its employer.”— Elliot's Advocate 281. ' 

“ The reckless asking of a number of questions on the chance of getting at something 
is too often a plan adopted by unskilful advocates, and noise is mistaken for energy.”— 
Sergeant Ballentine. 

The method of eliciting truth by the method of cross examination is 
as old as human nature. We find it successfully employed in the 
Biblical story of Susanna and the Elders. “ The story of Daniel’s judg¬ 
ment in Susanna’s case has given to the cross-examination a unique and 
classical place in the English law as well as in the English literature 

■ Two elders coveted Susanna, a very fair woman and 
cross-examinatfoe. 01 pure, the wife of Joachim; they tempted her, but she 

resisted; then they plotted, and charged her with 
adultery ; and she was brought before the assembly; and the elders said; 
“As we walked in the garden of Joachim alone, this woman came in 
with two maids and shut the garden doors and sent the maids away. 
Then a young man, who there was hid, came unto her, and lay 
with her. Then, we that stood in the corner of the garden, seeing 
this wickedness, ran unto them. And when we saw them together, 
the man we could not hold, for he was stronger than we, and 
opened the door and leaped out. But having taken this woman, we 
asked who the young man was, but she would not tell us. These things 
do we testify.” “ Then the assembly believed them, as those were the 
elders and judges of the people”. . . But Daniel, standing in the midst 
of them, said . . . “Are ye such fools, ye sons of Israel, that without 
examination or knowledge of the truth ye. have condemned a daughter of 
Israel ?” Then Daniel said unto them, ‘Put these two aside, one far from 
another, and I will examine them.’ So when they were put asunder one 
from another, he called one of them, and said unto him: ‘Now then, if 
jlfchou hast seen her, tell me, under what tree sawest thou them companying 
together ? * who answered, ‘Under a mastick tree.’ And Daniel said, ‘Very 
f Jwell ; thou hast lied against thine own head’ ... So he put him 
f aside, and commanded to bring the other, and said unto him . . , 
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‘Now therefore tell me, under what tree didst thou take them company- 
ing together ? ’ who answered ‘Under an holm tree.’ . . . Then said 

Daniel unto him, 1 Well; thou hast also lied against thine own head.’ 
With that, all the assembly cried out with a loud voice, and praised God 
who saveth them that trust in him. And they arose against the two elders, 
for Daniel had convicted them of false witness, by their own mouth. 

. . . From that day forth was Daniel held in great reputation in the 

sight of the people.*’ 1 

The story of Susanna’s vindication, sanctioned as it was by its place 
in the Scriptures, came to serve as a powerful argument in English 
Courts, after the spread of printing and the popularization of the Bible 
made the people at large familiar with it. From almost the beginning 
of our recorded trials, the story is found repeatedly cited, and was a 
favorite text of invocation for those who hoped in the same way to prove 
their innocence. 2 

“ It has always occurred to me, says Mr. Johnson, in the course of 

Intuitive nature of address to a gathering of lawyers, “ that to a great 
the powers of cross- extent, cross-examination is intuitive, just as music 
examination. j ust as p a j n ting is, and whilst * the amateur 

beginning his music or his painting may not be very successful, for it 
requires training, practice, and experience, by and by he develops 
into a great musician or a great artist, but in order to do that he must 
have the intuitive genius, and the faculty for that which he is doing; 
otherwise he will always remain an unaccomplished musician or a 
mediocre artist. Even genius sometimes will not be developed along 
the line of study or thought or education. Education itself requires a 
vast amount of experience to make it effective in the hands of the cross- 
examiner. Then it becomes more difficult by reason of this fact that 
there must be a very delicate, sensitive, and very extensive knowledge 
of human nature. There must, in addition to that, be a very extensive 
knowledge of the ordinary business and personal affairs of human life, 
because it is by this and this alone that we reach the motives, the passions 
and the methods of the witnesses.” 3 

The following little story often cited in students’ primers would 
serve as a beautiful illustration :— 

A dervise was journeying alone in a desert when two merchants 
suddenly met him. 

You have lost a camel,’’ said he, to the merchants. 

Indeed, we have,” they replied. 

“ Was he not blind in his right eye, and lame in his left leg ?** 
said the dervise. 


U 


u 


(1) Cited in Wigmore on Evidence p. 1837. (2) Ibid. 

(3) Address by Mr. Johnson, K.C., before the Ontario Bar Association 31 Canadian 
La w Times, cited in 11 Cr. L. J. 73-74. 
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'* He was/’ replied the merchants 

u Had he not tost a front tooth ?*' said the dervise. 

“ He had,” replied the merchants. 

“ And was he not loaded with honey on one side, and wheat on the 
other ?” 

“ Most certainly he was,” they replied ; “ as you have seen him so 
lately and marked him so particularly, you can, in all probability, 
conduct us unto him.” 

“ My friends,” said the dervise, “ I have never seen your camel nor 
even heard of him, but from you.’’ 

“ A pretty story, truly,” said the merchants ; “ but where are the 
jewels which formed a part of his cargo ?” 

“ I have neither seen your camel, nor your jewels,” repeated the 
dervise. 

* On this, they seized his person, and forthwith hurried him before the 
Kadi, (judge) where, on the strictest search, nothing could be found 
upon him, nor could any evidence whatever be adduced to convict him, 
either of falsehood or of theft. 

They were then about to proceed against him as a sorcerer, when the 
dervise, with great calmness, thus addressed the court :~ 

“I have been much amused with your surprise, and own that there has 
been some ground for your suspicions ; but I have lived long, and alone; 
and I can find ample scope for observation, even in a desert. I knew 
that I had'crossed the track of a camel that had strayed from its 
owner, because I saw no mark of any human footstep on the same route; 
I knew that the animal was blind in one eye, because it had cropped 
the herbage only on one side of its path : and I perceived that it was 
lame in one leg, from the faint impression which that particular foot had 
produced upon the sand ; I concluded that the animal had lost one 
tooth, because, wherever it had grazed, a small tuft of herbage had been 
left uninjured in the centre of its bite. As to that which formed the 
burden of the beast, the busy ants informed me that it was corn on 
one side and the clustering flies that it was honey on the other.” 

This intuitive faculty to get into the heart of things is found in 
many of our modern detectives. The following experiences with a clever 
New York detective is related to us by a Lawyer, Charles H. Mitchell 

“I was tracing a runaway wife, who had decamped with a scoundrel, 
taking with her all the ‘ dry money' of her husband, my client. My 
object was to regain the money and punish the woman. I left Chicago 
with no information as to the erring couple save their descriptions, photo¬ 
graphs and a vague clue as to their possible whereabouts. I bore, 
however, a letter of introduction from the Chicago chief of police to the 

* •,!('! liv.*: xr.Mitr'.* *. i\ . ix"T •’» • ", v 

New York ohief of detectives. 

- v* f 1 ^ v 
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“ At the Mulberry street detective headquarters I presented my 
letter. The chief told me that it was contrary to the rules to aid in pri¬ 
vate cases, but as the Chicago chief had made this an exceptional case 
he would try to help me out. Then he called in a detective named Daly 
and intoduced us. 

“ Daly, an alert-looking man of few words and all of them to the 
point, looked at his watch. ‘ I will go with you presently, Mr. Mitchell,’ 
he said, ‘ but first I have a matter to attend to at the Gunard dock.’ 

I went with him. On the way he consulted a memorandum. It was a 
long and minute description of an absconding bank officer, who had 
stolen a large sum from a bank in Connecticut and was supposed to be on 
the point of starting for Europe. I remarked that I thought the descrip¬ 
tion was too long and intricate to remember. * Read it over,’ said Daly, 
‘and see if I can recall the points.’ I did so and he repeated every item 
in full. 

“ At the dock we boarded a liner that was about to start. In a crowd¬ 
ed part of the deck Daly found what he thought was his man, but he was 
not sure. We passed close by him in the throng and suddenly, as if blown 
off, the passenger’s hat fell to the deck. Daly picked up the hat, glanced 
at it for an instant and handed it back, saying: ‘ Sir, you are from Pill- 
town, Conn. You’ll have to come with me.’ 

“ The man turned pale. He submitted quietly to arrest, but as we 
were leaving the ship’s side he wrenched himself free of Daly, sprang 
over the rail and disappeared in the water. It was suicide. 

“ The tragedy was naturally a good deal of a shock to my nerves. 
Daly remained cool. After apprising Mulberry street over the telephone 
he said he was now ready for me. On a sixth avenue car we went to 
Forty-ninth street, where Daly seemed to know every man, woman and 
child in the neighbourhood of the car barns. In a corner saloon we had 
a brief talk with the proprietor. 

“ Daly whispered to me to go away for an hour. I obeyed his order. 
When I returned I found Daly there, still sober as a judge, though the 
saloon-keeper was full. Daly had the information he wanted. 

“ In ten minutes he and I were in the presence of the guilty couple, 
with whom my mission was short and effective. The detective begged me 
not to be severe with the woman. ‘ For, sure,’ he said, 1 the tears on 
her face were there before we came. She has a broken heart and the 
brute has robbed her and is ill-treating her already.’ 

The detective would accept absolutely nothing for his services. 
‘ We are under civil service,’ he said ‘ above political pulls and have just 
to do our duty and keep our records straight.” 4 

The art of cross-examination, though mostly intuitive, is also 
necessarily founded on principles. 

(4) Chicago News cited in 13 The American Lawyer 84, 
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41 These principles are well understood by barristers who have attained 

any degree of proficiency in tho art, and can best bo 

Rules for the con- explained as follows :— 
duot of cross examina¬ 
tion “ To cross-examine is to test in a court of law 

the evidence of an opposing witness. 

This is done by means of questions, and in accordance with the 
following working rules: “ Gome to the point as soon as possible.” “ Do 
not argue with a witness.” “ Do not ask a question unless there is a good 
reason for it.’ ‘‘Except in cases where your position is -o bad that 
nothing can injure it, and something may improve it, do not splash 
about and do not ask a question without being fairly certain that the 
answer will be favourable to you.” If a witness is manifestly lying, leave 
him entirely alone.” “Keep calm.” 

These rules represent the practice of good cross-examiners at the 
present time.” 


The following are Dr. Paul Brown’s golden Rules for the cross 
examination of witnesses 


“I. Except in 

Paul Brown’s rules, 
compensate:— 


indifferent matters, never take your eye from that of 
the witness. This is a channel of communication 
from mind to mind the loss of which nothing can 


‘Truth, falsehood, hatred, anger, scorn, despair, 
And all the passions,—all the soul is there.’ 


II. Be not regardless, either, of the voice of the witness. Next to 
the eye, this is perhaps the best interpreter of his mind. The very 
design to screen conscience from crime—the mental reservation of the 
witness—is often manifested in the tone or accent or emphasis of the 
voice. For instance, it becoming important to know that the witness 
was at the corner of Sixth and Chestnut Streets at a certain time, the 
question is asked, Were you at the corner of Sixth and Chestnut Streets, 
at six o’clock ? A frank witness would answer, perhaps, I was near there. 
But a witness who had been there, desirous to conceal the fact, and to 
defeat your object, speaking to the letter rather than the spirit of the 
inquiry answers, “ No ; ” although he may have been within a stone’s 
throw of the place, or at the very place, within ten minutes of the time. 
The common answer of such a witness would be, I was not at the corner, 
at six o’clock. Emphasis upon both words plainly implies a mental 
•evasion or equivocation, and gives rise, with a skilful examiner to the 
question, At what hour were you at the corner, or at what place were 
you at six o’clock ? And in nine instances out of ten, it will appear that 
the witness was at the place about the time or at the time about the 

(5) See the same cited in Pearson’s Magazine apd tho Chicago Legal News 
reproduced in Or. L. Journal p. 19. r . 
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place. So be watchful, Isay of the voice and the principle maybe easily 
applied. 

III. Be mild with the mild ; shrewd with the crafty; confiding 
with the honest; merciful to the young, the frail, or the fearful; rough to 
the ruffian, and thunderbolt to the liar. But in all this, never be unmind¬ 
ful of your own dignity. Bring to bear all the powers of your mind, not 
that you may shine, but that virtue may triumph, and your cause may 
prosper. 

IV. In a criminal, especially, in a capital case, so long as your 
cause stands well, ask but few questions; and be certain never to ask any 
the answer to which, if against you, may destroy your client, unless you 
know the witness perfectly well, and know that his answer will be favor¬ 
able equally well; or unless you be prepared with testimony to destroy 
him, if he play traitor to the truth and your expectations. 

V. An equivocal question is almost as much to be avoided and 
condemned as an equivocal answer; and it always leads to or excuses an 
equivocal answer. Singleness of purpose, clearly expressed, is the best 
trait in the examination of witnesses, whether they be honest or the 
reverse. Falsehood is not detected by cunning, but by the light of truth; 
or if by cunning, it is the cunning of the witness, and not of the counsel. 

VI. If the witness determine to be witty or refractory with you, you 
had better settle that account with him at first or its items will increase 
with the examination. Let him have an opportunity of-satisfying him¬ 
self either that he has mistaken your power or his own. But, in any result, 
be careful that you do not lose your temper. Anger is always either the 
precursor or evidence of assured defeat in every intellectual conflict. 

VII. Like a skilful chess player, in every move, fix your mind 
upon the combinations and relations of the game; partial and temporary 
success may otherwise end in total and remediless defeat. 

VIII. Never undervalue your adversary, but stand steadily upon 
your guard : a random blow may be just as fatal as though it were 
directed by the most consummate skill; the negligence of one often cures, 
and sometimes renders effective the blunders of another. 


IX. Be respectful to the court and jury, kind to your colleague, 
civil to your antagonist; but never sacrifice the slightest principle of duty 
to an overweening deference toward either.” G 

Judge Parry, in his Seven Lamps of Advocacy says:—Cross-exam ina- 


Judge Parry’s rule. 


tion, too, is almost entirely a matter of judgment. 
Two golden rules handed down from the eighteenth 


century, and may be from beyond, are still unlearned lessons to each 


succeeding generation of advocates : 


(6) Cited in Best on Evidence, 8th Ed. American Notes, pp. 614-615; also in Wrottesley 
on Examination of witnesses. 
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Ballantino’s observa¬ 
tions. 


1 . Never ask a question without having a good reason to assign for 
asking it. 

2. Never hazard a critical question without having good ground to 
believe that the answer will bo in your favour. 

Serjeant Ballantinc has some just observation on the art of cross- 
examination and the use and abuse of it. 

“ The records of justice,” he says, “from all time show thal truth 

cannot, in a great number of cases tried, be reasona¬ 
bly expected. Even when witnesses are honest, and 
have no intention to deceive, there is a natural 
tendency to exaggerate the facts favourable to the cause for which they 
are appearing, and to ignore the opposite circumstances; and the only 
means known to English Law by which testimony can be sifted is cross- 
examination. By this agent, if skilfully used, falsehood ought to be 
exposed, and exaggerated statements reduced to their true dimensions. 
An unskilful use of it, on the contrary, has a tendency to uphold rather 
than destroy. If the principles upon which cross-examination ought to 
be founded are not understood and acted upon, it is worse than useless, 
and it becomes an instrument against its employer. The reckless asking 
of a number of questions on the chance of getting at something is too 
often a plan adopted by unskilful advocates, and noise is mistaken for 
energy. Mr. Baron Alderson once remarked to a counsel of this type, 
“Mr.—, you seem to think that the art of cross-examination is to examine 
crossly.” 7 


Donovan’s Princi¬ 
ples. 


“ There arc no better rules of cross-examination 
than five, ” says Judge Donovan in his “ Tact 
in court.” 


“ (1) Know what you need and stop when you get it; (2) Risk no 
case on the hazard of an answer that may destory it; (3) Hold your 
temper while you lead the witness, if convenient, to lose his; (4) Ask as 
if wanting one answer when you desire the opposite, if the witness is 
against you, and reverse the tactics if he is more tractable ; (5) Treat a 
witness like a young runaway colt, and see that he does not get too much 
the start of his master ; and if he does, let go the reins at the first safe 
turn in the testimony ; but if you see any object to break his running, 
call the turn quickly.” 8 

Hon. L. D. Norris said, “Never cross-examine at large. Cases are 
lost rather by too much than by too little cross examination.’’ 

Judge Donovan in another place says, “ Use as much brevity as is 
compatible with clearness and stop when you get through.” 

(7) , Judge Parry’s Seven Lamps of Advocacy p. 87. 

(8) Taet in court cited in The Canadian Law Times, reproduced in 19 Cr. L. J. 49-50. 
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Josh Billings in his quaint way said many things which coiftain 
ound philosophy. One of them is this, When you have made your 
point stop questioning.” J 

A competent writer in the course of an article to the Canadian Law 
Times gives the following useful instruction:—“ Cross-examine only with 
an object; bring out the point and do not cover it. Do not bluster; do not 
try to dig from the enemy what you should leave alone; rely upon your 
own testimony. Do not dispute with the Court after an adverse ruling; 
it shows weakness. A good lawyer will be a gentleman and not a boaster 
of what he can do. He will prove what he can do by doing it. He will 
not quarrel with the Court, but be so ready with proof and law as to con¬ 
vince the Court of his claim. He wins who convinces. Many lawyers 
waste too much time in talking; rely too much on it, tire a Court too often 
by it ; go over the evidence until it is threadbare and loses force.” 10 

These are some of the maxims that have been laid down by great 
lawyers as to the methods of cross examination. But “Maxims of every 
kind should be to us as guides,—to shorten, as has been well observed, the 
turnings and windings of experience,—not as stern masters to stifle the 
inspiration of genius; and the greatest advocate is he who, perfectly 

conversant with the established rules of his art, knows when to break 

them alike with safety and advantage.” 11 

Referring to this subject Wellman says 

“Cross-examination is generally considered to be the most difficult ^ 

branch of the multifarious duties of the advocate. Success in the art, as 

some one has said, comes more often to the happy 
Wellman’s rcmaiks. p 0sses sor of a genius for . it. Great lawyers have 

often failed lamentably in it, while great success has sometimes crowned 
the efforts of those who might otherwise have been regarded as of a 
mediocre grade in the profession. 

One may have a greater, aptitude for cross-examination than another, 
but even the most gifted require many years of training and careful 
observation to arrive at anything approaching perfection. 

It requires the greatest ingenuity; a habit of logical thought, clear¬ 
ness of perception; infinite patience and self-control; power to read men’s 
minds intuitively, to judge of their character by their faces, to appreciate 
their motives; ability to act with force and precision ; a masterful 
knowledge of the subject matter in hand; an extreme caution and, above 
all, the instinct to discover the weak point in the witness undercross- 

examination.” 13 

Cox, in his work on ‘ the Advocate ’ puts the case of cross-examina- 
„ , , tion perhaps as well as any man could put it, 

Cox’s observations. , , T ,» ., . ,, 

and he says: In considering these remarks 

) ibid. (10) Canadian Law Times, cited in Cr. L. J.49—50. 

(11) Best oil Evidence 8tk Ed. Ame. Ed. p. 613. (12) Wellman’s Day in Cpurt, 180. 

(13) Wellman pp. 180-181. 


IV J 


METHODS OF CROSS-EXAMINATION 


93 


on cross-examination, the rarest, the most useful and the most 
.difficult to be acquired of the accomplishments of the advocate, we 
would again urge upon your attention the importance of calm dis¬ 
cretion. In addressing the jury you may sometimes talk without 
having anything to say, and no harm will come of it. But in cross- 
examination every question that does not advance your cause, in¬ 
jures it. If you have not a definite object to attain, dismiss the witness 
without a word. There arc no harmless questions here; the most ap¬ 
parently unimportant may bring destruction or victory. If the summit of 
the orators art has been rightly defined to consist of knowing when 

I to sit down, that of an advocate may be described as knowing when 
to keep his seat. Very little experience in our courts will teach you 
this lesson, for every day will shew to your observant eye instances of | 
self-destruction brought about by imprudent cross-examination. Fear not 
that your discreet reserve may be mistaken for carelessness or want of 
self-reliance. The true motive will soon be seen and approved. Your 
critics are lawyers, who know well the value of discretion in an advocate, 
and how indiscretion in cross-examination cannot be compensated by any 
amount of ability in other duties. The attorneys are sure to discover the 
prudence that governs your tongue. Even if the wisdom of your absti¬ 
nence be not apparent at the moment, it will be recognized in the result. 
Your fame may be of slower growth than that of the talker, but it will be 
larger and more enduring. Now let me add one or two words of my 
own. Remember that cross-examination is a duty we owe to our clients, 
not a matter of mere personal glory or fame. Remember that regard 
must be had for the true administration of justice, and that justice must 
not be defeated by improper cross-examination. Remember that we owe 
an obligation to the State which gives a monopoly to our profession, and 
that we should render that to the State which inures to the benefit of the 
public. Remember also that in cross-examination we owe a duty to our¬ 
selves, and that we are bound to give the best that is in us in that most 
' difficult art, however we may fail in the result; and so, if we fulfil all 
these obligations our names will be recalled as those who lent honour and 
dignity to our profession, we will be remembered as those who regarded 
fairness as one of the great elements of advocacy, and whose talents and 
genius were not aimed at self-glorification, but were used to establish 
truth to detect falsehood, to uphold right and justice and expose the 

J < y x X 

wrong-doings of dishonest men. 


Mr. Johnson in the course of his address to the members of an 
American Bar Association said : 

“ There are two or three things which I have in mind more from 

observation than from any particular knowledge of 
. Johnson’s cardinal m y own an d J have put them into the form of 

Donation. 01038 ***' rules, cardinal rules, indeed, conveying a great deal 

/ (14) Cited in 31 Canadian Law Journal reproduced in 11 Cr. L.J. pp. 84-85. 
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more perhaps on thinking them over than they do on the first 
utterance. 

The first is Ihc examining counsel must have a continuity and con - 
cent rot ion of thought. If he has not that, he cannot cross-examine. By 
concentration I mean that which eliminates and excludes every other 
thought excepting the subject in hand, and the witness he is dealing with. 
By continuity I mean, lhat it is not to be in broken patches, that his 
concentration is not to be fixed here this moment and somewhere else 
the next, but there should be a continuity throughout the whole of his 
cross-examination. And that leads to the second rule , which is : Never 
let the witness get away with you. You will see a witness who is being 
well cross-examined, but the witness whether through craft or uninten¬ 
tionally leads off into some other branch, and counsel follows him into 
that branch, and the counsel’s work to the extent to which he had got 
before he was led away is practically nullified. If he had not per¬ 
mitted himself to be led away, if he had kept his witness to the point, if 
he had not allowed the witness to get the mastery of him and take him 
into some side issue, the chances are he would have done good work, but 
the moment the break is made, the moment the man gets the whip hand, 
and takes you away into a side issue your continuity is broken, your 
concentration is weakened, and the opportunity is gone that you perhaps 
have been striving to attain for half an hour with that particular witness. 
Then the, third cardinal rule that I should say should be crystallized is. 
Don’t begin to cross-examine upon any point unless you have a good 
ground for gaining that point, and stop absolutely short when you gain it. 
Let me illustrate what I mean by that : A witness is called, and he is 
asked if he said a certain thing upon a certain occasion. In many, many 
cases the answer of the witness is, “No, I don’t remember that I did.” 
He asks again, “Well, think it over, didn’t you say so and so ?” “I don’t 
remember. I don’t remember anything about it.” Counsel goes about 
three questions further, and the man says, “No, I never said it.” Now, 
that is a thing lhat happens in almost every trial. If counsel had been 
satisfied to take the want of memory, whilst it may have been against the 
contention of the counsel, it may have been against his side of the case, 
it is infinitely better for counsel that a witness should not remember than 
that lie should remember and swear point blank that he never said such a 
thing. • 

The fourth rule is important as regards policy. It is one I have 
given a good deal of thought to, because one does not like to announce 
principles without consideration—I can only say I have tried it in my 
own cases, and when I have not done it, I have always thought that I 
would have been better off if I had taken the rule and followed it, and 
that is this: Always attack your witness in the weakest point at the open¬ 
ing unless it is some complicated matter involving long accounts or 
something of that kind. Always attack your witness where he is least 



METHODS OF CROSS-EXAMINATION 


05 


IV.] 


prepared or protected. And the reason for that, when you come to think of 
it, is very apparent. When a cross-examiner gets up to put his questions 
the witness is more or less nervous. In many cases he has been told, 
“Oh, well, wait until John Smith or James Jones, the eminent K. 0. gets 
hold of you; he will turn you inside out in three minutes.” The witness has 
some apprehension, he is a bit nervous, he is unused to your tone of voice, 
and there is a complete and sudden change of stylo in the method of cross- 
examining from the method of examination-in-chief. There is not time 
at all for him to get his evidence in mind, and the first moment that you 
strike at the weakest point of his testimony un ler these conditions, you 
strike when he is least prepared for it, because in a few minutes, oven a 
nervous witness will regain his confidence and he feels, you are not 
suoh a tremendous man after all, that you cannot turn him inside out, 
that you cannot smash him, and that he can hold his own fairly with you. 
You ask him the same question in fifteen minutes after he has become 
prepared, and he has everything in his mind, he says, “Yes, or no, and 
“ I will explain that to you,” and he will at once explain, whereas, if 
he had been attacked in the first place, and you caught him just 
at the moment when the sudden change occurred between the methods 
of examination, you might have got the answer that you were seeking, 
and very likely a true answer, because when a witness has his time to 
think, knowing that he is a witness there in favour of the man who calls 
him, naturally and without any malevolence or without any wrong-doing 
on his part, his mind intuitively and unconsciously gets a sudden twist or 
turn that is very difficult to straighten out.” 1 " 


One other point in regard to this subject, is that counsel should 

always keep to the level of his witness ; and I will 
th?witness!* 18 lGVCl ° f illustrate that by a well-known story of Lord 

Jeffrey. The counsel, an academic man, was exam¬ 
ining a poor Scotchman at the Court in Edinburgh. It was a question of 
the mental capacity of the testator, and the information he desired to 
get from this witness was, how well he knew the deceased, and the 
lawyer put to the witness questions in various forms—“ Were you on 
terms of intimate relationship with the deceased and the witness 
looked at him and said, “Eh he repeated the same question, using big 
words, all over the level of his witness—who didn’t understand the 
question at all. Lord Jeffrey finally became impatient and said, “Now 
let me ask the witness a question,” and he turned to the witness and 
he said : “James, did you ken Sandy Thompson in his lifetime?” “Well, I 
did.'” “How well did you ken him ?” “Ken him—why me and him 
sleep in the same kirk for 40 years.*’ Now there was a degree of intimacy 
that could not be gainsaid, and developed because Lord Jeffrey came to 
the level of the witness. I believe that very often questions are asked 

(35) Mr. Johnson’s address, cited in the Canadian Law Journal, reproduced in 
?tt 0r> t*x Journal pp. 81-82. 
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of witnesses that they do not understand, and if they do understand them 
the complex form or high sounding words may be a pretence that they 
don’t, and it only gives them the advantage of getting, as I say, a cer¬ 
tain time for reflection and a certain amount of consideration before 
answering.” ]° 

“ In cross-examination it is important to eliminate any concern about 
your own case, because the moment you are thinking about what your 
case is or will be, or what effect the evidence will have on your case, 
your mind is distracted from a subject which requires singleness of eye 
and purpose, and singleness of mental action. Then, I think, it is very 
important that we should determine a line of attack on each point. Some¬ 
times we have to employ different methods as you all know, to get at- 
results ; sometimes one line of attack would not suit in another ; as you 
know, one line of cross-examination would not apply to another case at 
all ; and therefore, we have to so prepare and so put down on paper—and 
I think, it is important that everything should be put down on paper,— 
that the eye as well as the mind will see where the thing is leading you 
to, that is, to so prepare that the bearing and the result are clear to the 
mind of the examiner. Method, of course, is largely governed by the 
moment.’* 17 

Curran’s method of dealing with untruthful witnesses and those who 
were unwilling was often very effective. His plan is described as follows 
by Phillip? : “At cross-examination, the most difficult, and by far the 
most hazardous part of a barrister’s profession, he (Curran) was quite 

inimitable. There was no plan which he did not 
urran s mot 10 . detect, no web which he did not disentangle, and the 

unfortunate wretch, who commenced with all the confidence of precon¬ 
certed perjury, never failed to retreat before him, in all the confusion of 
exposure. Indeed, it was almost impossible for the guilty to offer a success¬ 
ful resistance. He argued, he cajoled, he ridiculed, he mimicked, he 
played off the various artillery of his talent upon the witness; he would 
affect earnestness upon trifles, and levity upon subjects of the most serious 
import, until at length he succeeded in creating a security that was fatal 
or a sullenness that produced all the consequences of prevarication. No 
matter how unfair the topic, he never failed to avail himself of it; acting 
upon the principle that, in law as well as at war, every stratagem was 
admissible. If he was hard pressed, there was no peculiarity of person, 
no singularity of name, no eccentricity of profession, at which he would 
not grasp, trying to confound the self-possession of the witness by the, no 
matter how excited, ridicule of the audience.” While we do not approve 
of the unfairness of which Curran’s biographer admits that he was guilty, 
there is much to be learned by an attentive consideration of the great 
advocate’s mothod as related. 18 


(16) Tbid, 83-84. 


(17) Ibid, 78. 


/ 


(18) Wrottesley pp. 77-78. 
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Legal and philoso¬ 
phical basis for cross 
examination—as to 
minute details of 
transactions testified 
to in examination in 
chief. 


“One and the same fact, forming a part of different stories, may 

relatively to one story be very unimportant; and 
relatively to another, be of the utmost consequence. 
While in the evening the village church clock 
strikes eight, a child, a little girl, is sitting on a 
stile in a field, in which a labourer is still working, 
and through a gate in which a boy is driving sheep ; 
and close to the side of a hedge in the adjoining field, a man is slowly 
walking. Now, relatively to the girl, the labourer, and the boy, or a 
story including them alone, and without the man in the adjoining field, 
the striking of the clock may be very immaterial; but relatively to the 
girl and the man walking under the hedge in the next field, and oilier 
circumstances forming a different story, the striking of the clock may be 
of the greatest consequence. The girl hears the clock strike and sees the 
man is going to a farm-house not far off, and there, in the early port of 
the night commits a robbery. For this the rnan is tried; and he is 
convicted, partly on the evidence of the child, who heard the clock strike 
eight and at the time saw the man going in the direction of the farm¬ 
house. Again, under another state of circumstances, supposing at the 
time, or soon after the time, when the child heard the clock strike, and 
saw the man, a robbery was committed several miles off from this spot, 
and the man is suspected and tried for the robbery; the evidence of the 
child may prove where he was when it was committed, and this evidence 
with the distance between the places, may fully establish an alibi , and 
cause the man to bs acquitted. 


From these examples, we may see that, however simple and innocent 
and trivial facts in themselves may be, as the striking of the clock, and 
the sitting of the little girl on the stile, they may, notwithstanding, form 
part of a story of deep crime, and, amidst the other circumstances of the 
tale, be prominently important; may lead to the conviction of a prisoner, 
or to his acquittal. 19 _ __ __ 

(19) Ram on Facts p. 5. 

Further, the same fact is seen in totally different lights by different individuals. This 
idea may also be illustrated by a page from Hawthorine’s Secret History of David Swan. 

« We have nothing to do with David, until we find him, at the age of twenty, on the 
high roadfrem his uncle’s house. A small dealer in the grocery line was to take him behind 
the counter. Be it enough to say, that he was a native of New Hampshire, born of res¬ 
pectable parents, and had received an ordinary school education, with a classic finish by 
a year at Gilmanton academy. After journeying on foot, from sunrise till nearly coon 
of a summer’s day, his weariness and the increasing heat determined him to sit down 
in the first convenient shade, and await the coming up of the stage coach. As if planted 
on purpose for him, there soon appeared a little tuft of maples, with a delightful recess in 
the midst, and such a fresh bubbling spring, that it seemed never to have sparkled for 
any wayfarer but David Swan. Virgin or not he kissed it with his thirsty lips, and then 
flung himself along the brink, pillowing his head upon some shirts and a pair of panta¬ 
loons, tied up in striped cotton handkerchief. The sunbeams could not reach him ; the dust 
'did not yet rise from the road, after the heavy rain of yesterday; and his grassy 
lair suited the y6ung man better than a bed of down. The spring murmured drowsily 
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Dr. Johnson says in his “Journey to the Western Islands of 
Scotland”: — 

“He that travels in the Highlands may easily saturate his soul with 
intelligence, if he will acquiesce in the first account. The Highlander 
gives to every question an answer so prompt and peremptory, that scep¬ 
ticism itself is dared into silence, and the mind sinks before the bold re¬ 
porter in unresisting credulity; but if a second question be ventured, it 
breaks the enchantment; for it is immediately discovered, that what was 
told so confidently was told at hazard, and that such fearlessness of asser¬ 
tion was either the sport of negligence, or the refuge of ignorance.*’ 20 

“Fingal being talked of, Dr. Johnson averred his positive disbelief of 
its authenticity. And on a gentleman then saying, ‘Fingal is certainly 
genuine, for I have heard a great part of it repeated in the original.* Dr. 
Johnson asked him, ‘Sir, do you understand the original?’ And the reply 
being,‘No, sir,’‘why then,’said Dr. Johnson,‘we see to what this testi¬ 
mony comes.’’ 21 

The command by the mouth of Samuel to Saul was, “Go and smite 
Amalek, and utterly destroy all that they have; slay both man and 
woman, infant and suckling, ox and sheep, camel and ass.” Saul’s imper¬ 
fect tale,—“ I have performed the commandment of the Lord”—would 
not bear the scrutiny of Samuel; who instantly replied, “ What meaneth 
then this bleating of the sheep in mine ears, and the lowing of the oxen 
which I hear?” 22 

beside him; the branches waved dreamily across the blue sky overhead ; and a deep sleep 
perchance hiding dreams within its depths, fell upon David. But we are to relate events 
which he did not dream of.” 

“ While he lay sound asleep in the shade, other people were wide awake, and passed 
to and fro, afoot, on horseback, and in all sorts of vehicles, along the sunny road by his 
bed-chamber. Some looked neither to the right hand nor to the left, and knew not that 
he was there ; some merely gazed that way, without admitting the slumberer among their 
busy thoughts ; some laughed to see how soundly he slept ; and several, whose hearts 
were brimming full of scorn, ejected their venomous superfluity on David Swan. A 
middle-aged widow, when nobody else was near, thrust her head a little way into the 
recess, and vowed that the young fellow looked charming in his sleep. A temperance 
lecturer saw him, and wrought poor David into the texture of his evening’s discourse as 
an awful instance of dead drunkenness by the road side. But, censure, praise, merriment, 
scorn and indifference were all one, or rather all nothing to David Swan”.—(David Swan 
by Nathaniel Hawthorine.) 

Facts and incidents like these indicate the necessity for close and careful scrutiny 
into the sources of knowledge of witnesses testifying as to their impressions in courts 
of law. 

(20) Johnson’s Journey to the Western Islands of Scotland, p. 83, ed. 1798. 

(21) Life of Johnson by Boswell, Vol. V., p. 138, ed. 1835. 

(22) Samuel, xv. “ The subject of cross-examination is one of grave importance 
in the conduct of law cases—important, because it deals with the separation of truth from 
falsehood— important because it enables the court to be seized, or ought to enable the 
court to be seized, of all the circumstances of the case bearing upon the issue which 
the judge or jury may be called upon to try. Then another peculiar phase of it is 
that it deals largely with the undisclosed, The evidence in chief is briefed; the 
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“ What is the object of cross-examination? Just fora moment let 

us consider that, and let me put it in plain, simple 

arSuat C iou° f ° r0SS ° X ’ English. The object of cross-examination from a 

litigious standpoint, not from the high moral ground 
of getting at the real truth and exposing falsehood and all that, but from 
the purely litigious, professional standpoint, may be stated as follows . 
First, it is to get something, no matter how small, to help your own ease. 

If you fear further examination is dangerous and absolutely fruitless, fai 
better leave it alone, far better to stop the witness if you feel that what 
you are getting is not as a fact aiding or assisting your client in the litiga¬ 
tion. Another object is when you cannot get that which helps your client, 
try to get something to weaken ‘your opponent, but that is got by a^ 
different process entirely ; and the third I put it last, although it is not the 
least by any means—is to endeavour, if you can, to separate the truth from I 
the falsehood, more particularly if the truth told by your opposing witness-* 
es would be of assistance to your case—for no cross-exam inei is a com¬ 
mon prosecutor to discover wrong-doing. Now, how should we best attain 

evidence of the cross-examination is briefed only in the mind of the cross-examiner, f 

Cross-examination properly conducted becomes important in another way. It expresses 

4 bias, detects falsehood and shows the mental and moral condition of the witnes- 
I &s, and whether a witness is actuated by proper motives, or whether he is actuated by 
| enmity towards his adversary. But, perhaps one of the most important bearings it has is 
that it either corroborates your own client’s version of the issue or it weakens your adver¬ 
sary and here I may say is one of the cardinal elements of cross-examination. Unless 
you corroborate your client by your cross-examination, the chauces arc very largely that 
I you strengthen the hands of the adversary. Indeed, it presents, if properly carried out, 
the case in an entirely new light. You hear the evidence in chief passing away without 
any cross-examination—that is one case-but when you hear a successful cross-examina¬ 
tion of witnesses, the case presents a totally different asrect, and may be so developed that 
it comes to be in favour of your client, instead of being in favour of the person on whose 
behalf it was given. Now, having said this much with regard to the importance of it, let 
fcHne say a word about the difficulty of ift and here it is where I find myself somewhat at sea 
in dealing with a question of this character. Cross-examination cannot be learned; there 
is no royal road to the successful cross-examiner. There is no means by which the cross¬ 
examiner may become perfect in his art. Experience dees a great deal, observation, per¬ 
haps does more, knowledge of human Dature is, perhaps greater than tho other two 
combined, but there is no way in which any man at the Bar can sit down and study out 
cross-examination as a science in the same way as he can study the law, or the legislation 

of his country from a scientific standpoint. 

Every lawyer of only five years’ practice has discovered what an art cross-examina¬ 
tion has become,—to rank with sculpture and paintiDg. May not the tools of the expert 

oross-examiner be figuratively described as the mallet of manner giving the adroit stroke; 
the chisel of rhetoric or of tone of voice for delicate incisions ? Must not the touches of the 
oross-examiner be not less delicate than those of a Praxiteles or a Powers ? Does he not 
before exercising his art of cross-examination and all during the direct examination care¬ 
fully soan and study the witness produced in the aspect of a model ? Has he not in such 
a study—rapid as it must necessarily be-borne in mind maxims of Lavater and Spurzheim, 

as the sculptor remembers many of Canova ? For like the chiselling sculptor, the cross- 

. examiner knows that he must carefully bear in mind the features and form of the model’s 
Stestimony, and carve these to his own ends,-especially the features of his own theories 
applied to. the evidence given.”—5 Green Bag 423. 
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this object; it* what way are we going to further the interests of cross- 
examination 7- In order to give an answer to that it will be necessary to 
‘ consider for a moment, what evidence is—and I don’t propose to enter 
upon any disquisition as to what evidence is or is not, in a legal or techni¬ 
cal sense, but what I want to point out for the purposes of cross-exam ina- 
\ i tion is th$t evidence is not facts, but is the impression of facts, and the 
j Y result oi certain facts or certain things whjch have happened. Now, the 
object of cross-examination is to reform these impressions, to minimize 
them, to explain them, to question them if you will, to doubt them if you 
will. But the facts themselves arc something quite apart frem the evi- 
dencc. There are no facts in evidence at all, because, as I have said, 
evidence is merely and mainly a record of facts expressed through the 
witness box. In law and in the trial of a case, as you all know, facts are 
the result of evidence and are found independently of witnesses or any¬ 
body else; that is, the judge or the jury has the mental impressions given 
j by the witness of what he saw or heard and given to the best of his 
ability. The tribunal then finds the facts upon these impressions con¬ 
veyed through the witness box. Now, it is important, that these impres- 
sions should be watched closely in the trial of every case, and the 
j impression of every witness in regard to the way in which he records 
and expresses his facts. I can illustrate it better, perhaps, in this 
way. By taking an imperfect photograph camera or a perfect camera 
improperly handled, your results depend on certain conditions. You get 
| a photograph at a certain angle, it distorts the facts; the film is defective 
and it creates a wrong impression, and gives a wrong impression of the 
fact—unless it is properly and perfectly handled, the perspective is 
entirely wrong, and the whole subject is as one would say, “ out of 
t drawing.” Well now, apply the photograph to the mental conviction and to 
the record ; you have the angle of bias, perhaps the perspective of observa- 
1 tion ; you have the question of enmity coating a cloud or defect upon the 

I mental film. You have the lack of opportunity in the witness as another/ 
defect in regard to his impression, and the result is that instead of getting 
a true picture of what the witness saw or heard, you are getting a picture 
which may be distorted, taken at the wrong angle, with the perspective 
'^d subject out of drawing. You may get that picture in the witness’s 
mind, presented through the witness box, and presented honestly and 
fairly and conscientiously on his part. Now these impressions, in the 
a SS 1G g a t c > enable, as I said, the tribunal to get at the facts and it is the 


duty of the cross-examiner, it is, indeed largely the Only object of 
the cross-examiner, to ascertain just what the condition was, and 
how it was affected by the surrounding circumstances. I can give you an 
example. A great many years ago when I was much younger at the Bar 
than I am to-day—and it illustrates my point, perhaps, better than 
anything I can say—there was a case tried before his Honour the late 
Judge McDougal. The man was charged with burglary. Nowhere 
were the facts presented by the witnesses: A man was seen coming 
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from fcho back door of a place in Toronto late at night within tho 
burglarizing hours; his identification—there was not much question 
about that; his manner and conduct were such as to cause comment by the 
officers who took him in charge; he was evidently in great haste to escape 
from the house ; he was arrested, unable to give any satisfactory account 
of himsself at tho moment, and some tool or other was found in his coat 
pocket and the man was arrested charged with burglary—the ease of the 
Crown apparently absolutely compclie. Now that man might have 
been convicted and might have served his term—a perfectly plain case, 
but it developed on (lie cross-examination of certain witnesses for the 
Crown, and upon the evidence which was given for the defence that this 
was what happened: that this man was a friend of the servant of the 
house, that he had been in spending the evening,and by some accident or 
another he had left the door open, that he was a man of very excitable 
temperament and that he had, just before leaving, a row with this ser¬ 
vant; he was running to catch a car because it was late at night, and he 
had to catch one before a certain time, that he was a mechanic, and he 
had a certain implement, a wrench or something of that kind in his pocket 
at the time of his arrest. In the witness box the witnesses swore to damag¬ 
ing evidence and the outward facts seemed to be perfectly honest, but 
they were at the wrong angle; the witnesses had received these impres¬ 
sions through a wrong perspective, and the result of it was, as I understand 
the case, that if it had not been for the righting of the evidence in that 
way or in some other way the man would have been convicted. 

Then take another case and I shall be through with examples, because 
this is a very common case, one that is tried every day in the courts, 
that is, ordinary negligence on the street cars or other vehicles of that 
description. Now, as a rule, in that case the facts arc practically undis¬ 
puted, but the issue turns upon one particular circumstance, usually the 
rate of speed, and I am taking that just as an example. The men concern¬ 
ed with the car movement swear that the car was going at six miles an 
hour. Tho man who doesn’t understand the street railway system in 
Toronto, or at any rate, who hasn’t had very much experience perhaps in 
cross-exammation, will press the witness to increase the speed to 10 or 12, 
and by the time the examiner is through the witness has got it down to 5, 
thus showing the danger of cross-examination. That is a fact which I 
have seen on more than one occasion. Now, see how near the evidence 
is to the facts,and what the cross-examiner should do with it. Take the 
collaterals. You take the trip the car had to make in the time allotted for 
the purpose ; you take what the motorman, or whoever he might be, was 
doing at the particular moment, you test him, on his observation and his 
chanoe of observation—his opportunity. You shew that perhaps he had 
no cause to note the speed until after the accident had happened, not be¬ 
fore. Then, there is always the question of the fear of dismissal, which 
would he important. Now, these facts are impressions, if I may call them 
facts* that is, the collaterals are impressions, and it is the duty and the 


x.. 
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business of the cross-examiner to ascertain them from his witnesses, 
leaving the question of speed to the witness himself. Now, that 
evidence as to the positive fact is due, of course, to a very common cause. 
As witnesses we study the fac;s, but our natures and our dispositions, and 
often our consciences, are more or less blurred. We may be trying to do 
the best we can and to tell in the witness box the very truth and 
nothing but the truth. The only way you can reach the true 
object of a cross-examiner is to ascertain from your witness the 
correctness, not of the fact deposed to but the absolute correct¬ 
ness, if you can, of the impressions from which he draws his con¬ 
clusion a fact. Now, this means what ? It means a great deal more than 
many of us very often pay attention to, and I shall try and explain it. It 
means the most careful preparation—a man will prepare the heads of his 
speech to a jury, he will often be rash enough to prepare the heads of an 
address to the members of the Ontario Bar Association—but few people, 

I venture to say, sit down and spend an hour or two hours or a day, if 
necessary, summarizing and considering what method he should adopt 
with a particular witness in a particular case. The only way in which a 
man can ever hope to be a successful cross-examiner is to prepare and not 
wait until the moment, expecting favourable circumstances which will 
arise occasionally. I look upon the preparation for cross-examination as 
being infinitely more important, if there is a serious dispute about the 
facts than the preparation of a brief. You have seen men who have gone 

into the witness box, you have seen them in the city of Toronto and else¬ 
where, who have told a story absolutely, and apparently straight and frank, 

and manifestly without any equivocation or any feeling of any kind 
whatever. You have seen that man leave the box, a wholly discredited 
witness. Why ? Not cross-examined by the man who takes his brief and 
makes his notes on the margin as the witness goes along, but cross-exam¬ 
ined by the man, whoever he might be, who has devoted hours and hours 
of preparation to that particular witness and who knows exactly his line 
of conduct and the way in which he should proceed with his art of cross 
examination. 

Now, I should say that the one great object is to avoid any complica¬ 
tions with the positive facts. The way to do the work in that respect 
would be for a man to marshal his collaterals, to see what the bearings of 
these collaterals are, whether it is scientific, mechanical, or ordinary 
every day occurrences. Let him study and work out the problem, let him 
prepare his headings and methods carefully. In these days, of course, 
we all know pretty well what is coming on at a trial. We have our dis¬ 
covery; we have our witnesses; we all know what line the man is going to 
take. If a counsel will only devote himself to it, and will spend an hour 
or two, or a day, if necessary, to prepare his method of the cross-ex¬ 
amination of that particular person, he will find that in every case he has 
accomplished infinitely more than he could possibly do, no matter how 
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crafty lie may be, by trusting to the spur of the moment. I can only say 
that as far as I am concerned—and I don’t profess to be more skilled 
than anybody else—lean only say that in many, many cases I have 
spent more than a day, yes, I may say two days in some particular 
case, where there has been an important witness, actually preparing for a 
cross-examination to the exclusion of everything else in business, where 
the issue depended largely upon the testimony of that witness. 

In preparing, one has to consider this. You have to think out the 
end of your method. It won’t do to say this will be a clever way of 
putting it, or, that will be a good subject-matter of attack. The question 
is, where is it going to lead you to at the end ? Consider the character of 
the witnesses and the nature of the case, and above all we should consider 
the relation of the facts to each other. I have seen it—an instance does 
not recall itself to my mind at the moment—but I have seen where the 
cross-examiner has proved the fact to his satisfaction, and proved another 
one to his satisfaction, and with these'two facts, by reason of their rela¬ 
tion to each other, he has absolutely destroyed the efficiency of his work; 
therefore, it is necessary always to consider what the relation of these 
facts is to each other—what is probable and what is improbable or un¬ 
likely. These are matters which every cross-examiner must keep in his 

mind.” 23 



by Johnson, K.C., to the members of Ontario Bar 
cited in 11 Or, L*J. 75—78, 


Association, 
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BULLYING CROSS-EXAMINATION 


“ Such as do build their faith upon 
The holy text of pike and gun, 

Decide all controversies by 
Infallible artillery : 

And prove their doctrine orthodox 
By apostolic blows and knocks.— Ifudibras. 


gham. 


“Men of the greatest ability and experience often dread the ordeal of 

cross-examination. Constitutionally nervous and 
exJnBnaUon ° f Cr ° SS " timid, they shrink from the cross-examination of 

those advocates who have the reputation of being 
severe. A singular instance of this is given by Phillips in his work on 
‘Curran and his Contemporaries’ in relation to the dread of Chief Justice 

Bushe to pass the ordeal of cross-examination by 

and r Bcecher by Bush ° Lord Brougham. The author says : “Never shall I 

forget the state of nervous excitement into which he 
worked himself, on being summoned to give evidence before the Irish 

Committee in the House of Lords, in 1839. I think 
Bushe and Brou- j see jjj m a f. this moment, as I saw him then, hawk¬ 
ing his carpet bag full of documents up and down 
the corridors, now walking himself out of breath, now pausing to recover 
it, now eyeing the bag on which he much counted, and again gazing about 
in absolute bewilderment. At last in much perturbation he exclaimed: ‘The 
character of witness is new to me, Phillips. I am familiar with nothing 
here. The matter on which I come is most important. I need all my 
self-possession, and yet I protest lo you I have only one idea, and that is 
Lord Brougham cross-examining me. 

During the trial of the case of Tilton v. Beecher, in the cross-exami¬ 
nation of Mr. Beecher by Mr. Fullerton, counsel for 
the plaintiff, who had an excellent reputation as a 
cross-examiner, the counsel found fault with the 
hesitancy of the eloquent and able divine in not answering his questions 
more freely and directly, and the reply was made : ‘I am afraid of you.’ 
Perhaps the novelty of the situation is the cause of the embarrassment 
of witnesses who under other circumstances are entirely free from it. 
This effect on a person in an unaccustomed situation is noticed by 
Anthony Trollope in one of his novels :— 

“ I always like to get him (Hopkins the gardener) into the house, 
because he feels himself a little bashed by the chairs and tables ; or, 


Beecher and Fuller¬ 
ton. 
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perhaps, it is the oarpet that is too much for him. Out on the gravel 
walks he is such a terrible tyrant, and in the green-house he almost 
tramples on one.” 

It will be readily seen, then, that the position of a witness under the 
fire of a severe cross-examination is unenviable. Mr. Beecher, on the 
platform as a lecturer, in the pulpit as a preacher of the highest oratori¬ 
cal talent, and in the social circle, was one of the most self-possessed 
men that oould have been found. If distinguished men, like Bushe and 
Beecher, were frightened at the idea of submitting to cross-examination, 
what must be the feelings of delicate women and young persons who are 
unaccustomed to the publicity incident to the trial of a cause in one of 
our courts? How inexcusable, then, must be the conduct of advocates who 
handle such witnesses roughly in their cross-examination.” 1 

Ex-Governor Leslie Shaw of Iowa who practised for many years- in 
the Iowa courts narrates this personal experience of the days when he was 
practising at the bar. It illustrates the danger of putting random questions, 
in cross-examination, in a threatening manner, to an infant witness. 

“ A boy about fourteen had been put on the stand, and the opposing 
counsel was examining him. After the usual preliminary questions as to 
the witness’s age, residence and the like, he then proceeded : 

“ Have you any occupation ? ” 

“ No.” 

“ Don’t you do any work of any kind ? ” 

“ No.” 

“ Just loaf around home ? ” 

“ That*s about all.’* 

“ What does your father do ? ” 

“ Nothin’ much.” 

“ Doesn’t he do anything to support the family ? *’ 

“ He does odd job3 once in a while when he can get them.” 

“ As a matter of fac;, isn’t your father a pretty worthless fellow, a 
useless loafer ? ” 


“I don’t know, sir; you’d better ask him. He’s sitting over there 
on the jury.” 2 

An eminent lawyer in the course of an article contributed to the 
eleventh volume of the American Lawyer says 

“ The old time vitriolic lawyer, the picturesque character who 

stormed up and down the circuits, roaring at courts, 
juries and especially at witnesses, seems in these 
degenerate times to have given place to a successor 
who is almost effeminate in comparison,” said ex- 
H. Sears recently. “ When I entered the practice thirty- 
ago, the late Judge John, of Kansas city, was on the bench of 
itesley, pp, 100-102. (2) 14 Green Bag, Vol. XIV, 149-150, 


Lawyers of old. 


at Courts. 






106 


ILLUSTRATIONS IN CROSS-EXAMINATION 


[OH. 


the judicial circuit court. Around him was an array of Blackstonian 

disciples, brave as lions and apparently equally as 
fierce in action. Out of court they were the most 
jolly, companionable men that ever clinked glasses 
Their examination of witnesses was a fight from start 


Brave as lions and 
as fierce in action. 


across the board, 
to finish. 

They prided 


Pride of severity. 


themselves upon being ‘severe’. They were quick and 
abrupt. ' They terrified the most self-possessed of 
witnesses. With finger poised like a rifle, face in¬ 
tense and rebuking, a lawyer would put the questions like a monk of the 
inquisition. 

I cannot account for the theory, unless it was to impress the specta¬ 
tors and reporters. As a rule, harsh conduct by a 
jiiry s ] aW yer wins sympathy from the jury adversely to his 
cause. You will notice by an examination of ver¬ 
dicts that the case winners before juries are men of urbanity. I know 
an instance, where a case was won by a lawyer’s refusal to condemn the 
witness who had evidently perjured himself. 

“ Why didn’t you roast that fellow as he deserved V” demanded his 
associate counsel. “You handled him as if you were afraid of him. 

“Didn’t the examination convince you he was lying? the mild lawyer 


Alienates 

sympathy. 


asked. 

“ Yes, but why didn’t you mb it in while you had him at your 
mercy ?’* 

“Because the jurymen are the ones to fix the penalty. All I had to 
do was to establish his guilt.” 

Human nature is such that it responds instinctively to the fellow 

who is in misery and cannot help himself. Lawyers 

Danger of crowding have i earne( i that it doesn't pay to crowd a victory too 
victories too close. , ... . 

close as, else the jury may come to the rescue ot tne 

victim. It’s the cool-headed,courteous examiner that elicits the informa¬ 
tion necessary to his cause. By his politeness and consideration he 
wins from the witnesses on the other side damaging confessions whereas 
a man who approaches them with sighted guns only drives them to 

ty 

cover. * 

(3) 11 American Lawyer p. 533. The writer continues as follows 

“ But the old-time lawyer, with his riotous ways, was a far more interesting person¬ 
ality than his oily successor. The people would pack the court room to see him perform, 
and especially when the time comes to ‘ argue the case.’ As a rule, there were no time 
restrictions on important cases, and he could talk as long as he liked. It seems tome 
there were more real orators then. The style of practice tended to develop eloquence. 
Men would study more over their speeches and employ lofty thoughts on patriotism and 
honour. Sometimes when it was reported that certain lawyers were going to speak men 
would travel a long distance to hear them, men who had no interest whatever in the 
result of the case and didn't know what it was about. The lawyers knew of these condi¬ 
tions, and that is perhaps why they played so energetically to the galleries. 
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“ Courts and juries appreciate delicacy of feeling upon the part of 
advocates, and where in cross-examination it becomes important to 
inquire into the past history of a witness, or to speak about the death of a 
near relative or dear friend, or to touch some chord of sorrow, it is wise 
to use introductory expressions deploring the necessity of asking such 
questions, and representing it as one of the unpleasant but imperative 
duties of counsel. Cicero furnishes an instance of this consideration 
for the feelings of others in his own person, in his defence of Cluen- 
tius, one of the charges against whom was that of having poisoned a 
son of one of the witnesses. Referring to this charge, ho says : “I deny 
that this young man, who you say died immediately after drinking from 
the cup, died on that day at all. It is a great and impudent falsehood. 
Look at the facts. I say that he came to the dinner unwell, and, with the ' 
imprudence of youth, indulged too much at it; that he was ill for some 
days after, and so died. Who is the witness that speaks to this? he who 
mourns for his death,—his father; his father, I say, who, from his parental 
distress, would rise from the place where he is sitting to witness against 
Cluentius if he had the slightest suspicion of his guilt; he by his testimony 
acquits him. But” (addressing the father) “stand up, I pray, a moment, 
while, however painful it may be, you repeat this necessary evidence, in 
the course of which I will not detain you long; you have acted most 
righteously in not suffering your sorrow to favour a false charge against 
a man who is innocent.” 

Jurors are apt to sympathise with a witness who is unjustly attacked 
by counsel upon cross-examination, and in making up their verdict are 
often unconsciously influenced by such improper conduct upon the part of 
the advocate. It is in vain that we deplore the fact that jurors are often 
influenced by passion or prejudice, and that they do not always follow the 
strict letter of the law, but, generally speaking, they mean to do what is 
right, and if they sometimes lean a little too far to the side of mercy, who 
can blame them?’* 4 

The observations of Archbishop Whately, on the unfair treatment of 
witnesses by counsel, are worthy of consideration. In this connection ho 
says: “I think that the kind of skill by which the cross-examiner succeeds 
in alarming, misleading or bewildering an honest witness may be charac. 
terised as the most, or one of the most, base aud depraved of all possible 
employments of intellectual power. Nor is it by any means the most 
effectual way of eliciting truth. The mode best adapted for attaining this 
object is, I am convinced, quite different from that by which an honest, 
simple-minded witness is most easily baffled and confused. I have seen 
tb© experiment tried of subjecting a witness to such a kind of cross- 

‘‘ tThe spirit of commercialism has laid bands on many cherished idols, but one could 
weli||jte that it had left the old-time volcanic, fire spouting lawyer alone.” (11 American 

Lawyer p3»8,j 

\44 ©ox’■ Advocate; Wrottesley 73-74. 
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examination by a practical lawyer as would have been, I am convinced, 
the most likely to alarm and perplex many an honest witness, without 
any effect in shaking the testimony; and afterward by a totally opposite 
mode of examination, such as would not at all have perplexed one who 
was honestly telling the truth, that same witness was drawn on, step by 
step, to acknowledge the utter falsity of the whole. Generally speaking 
a quiet, gentle, and straightforward, though full and careful, examination 
will be the most adapted to elicit truth ; the manoeuvres and the brow¬ 
beating which are the best adapted to confuse an honest, simple-minded 
witness are just what the dishonest one is the best prepared for. The 
more the storm blusters, the more carefully he wraps round him the 
cloak which a warm sunshine will induce him to throw off.” u 

Referring to this subject, Mr. Wellman says :—“The sympathies of 
the jury are invariably on the side of the witness, and they are quick to 
resent any discourtesy toward him. They are willing to admit his mis¬ 
takes, if they can be made apparent, but are slow to believe him guilty 
of perjury. Alas, how often this is lost sight of in our daily court 
experiences ! 

One is constantly brought face to face with lawyers who act as if they 
thought that every one who testifies against their side of the case is 
committing wilful perjury. By their shouting, browbeating style they 
often confuse the witness it is true ; but they fail to discredit him with 
the jury. On the contrary they elicit sympathy for the witness they are 
attacking, and little realize that their “vigorous cross-examination,” at 
the end of which they sit down with evident self-satisfaction, has only 
served to close effectually the mind of at least one fair-minded juryman 
against their side of the case, and as likely as not it has brought to 
light some important fact favourable to the other side which had been 
overlooked in the examination in chief. G 

Perhaps a witness may have testified in a timid, half frightened way 
to some material fact, and it would be easy to break down such a witness 
by a few sharp blustering questions such as we observe every day in our 
courts, but a jury readily sees that such a witness though broken by such 
a cross-examination is really honest in the main, and a cross-examination 
would only cause the sympathies of the jury to go out to the witness and 
against the lawyer, and what was, at first, more or less harmless testi¬ 
mony, assumes a sudden importance. Jurors will always take sides 
with the weak against the strong. “It is not a mark of ability to confuse 
the weak ; it is an evidence of a want of sagacity.” 7 

J. W. Donovan, the author of “ Modern Jury Trials,” quotes the 
Brooklyn Eagle’s account of a trial conducted by Charles Spencer against 
the late Edwin James as opposing counsel in a soldier's claim for $1,800, 


(5) Whateley’s Rhetoric. (6) Wellman’s Day in Court pp. 189-190 (7) Ibid 184. 
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money loaned to a friend after the war. Defendants counsel, Mr. Janie 
cross examined the plaintiff : — 

Q. 44 You loaned him $1,800 ?*' 

44 I did, sir?” 

44 When, sir?” 

44 In 1866,” 

Where did you get it ? ” 

I earned it, sir,” he replied meekly. 

“ When did you earn it?” 

“ During the war, sir ” (meekly). 

“ What was your occupation during the war ? ” 

“ (Modestly) Fighting, sir.” 

Up to this time the case had been somewhat in doubt, but the jury 
suddenly turned to the side of the soldier. 

Colonel Spencer immediately went to the jury and talked about the 
soldier, 44 who guarded our liberties, helped to save our nation, risked his 
life,” etc., and won the verdict. 

Commenting upon the case the same day, Mr. James said to 

Mr. Spencer, 44 That war speech of yours did it, and 

A iault of cross ox- *i. n it r i, c 

amination. 11 was a “ tae iault of my cross-examination. 

Otherwise, you would have known nothing about 
this war record.” “Ah,” said Spencer, “ the mistake that you made was 
that you didn’t find out that my client was a confederate soldier or you 
could have changed the whole verdict yourself.” y 

An English writer, commenting upon the conduct of counsel, says : — 

“The practice of browbeating witnesses and vituperat- 

aesses and ' vtaiperat- * ng 0 PP 0s * te parties in a cause is carried to a 
ing opposite parties most unseemly length in our courts of law. I have 

often wondered that the presiding judges should sit 
silently on the bench while so scandalous a scene is passing before their 
eyes. In the case of the parties who are vituperated, there is no redress. 
They are not allowed to defend themselves in court; nor can they, 
however coarse and libellous the attack, proceed by an action at law 
against their traducer. It is, therefore, to say the least on the subject, 
unmanly on the part of counsel to go out of their way to vituperate and 
vilify parties whose mouths are shut and whose hands are tied ; and it is 
wrong in the presiding judge to suffer such unbecoming things to be done 
in court. As regards the browbeating of witnesses, there can be no 
question that, instead of promoting the ends of justice, such a course 
often defeats them.” 

It would appear that the abusive and browbeating system is by no 

means a novelty in the profession. It seems to 
profe n a 0 3 io°D TOh5r ” th6 have flourished in great vigor so far back as the 

days of Sir Walter Raleigh ; and Disraeli, in the 
second series of his ‘‘Curiosities of Literature,” gives an account of the 

(8) Cited in Wellman 196. 
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wav in which that distinguished man was abused and traduced by no less 

a personage than Sir Edward Coke himself, who was, 
As old as the time time of Sir Walter’s trial, Attorney-General. 

otCokc ‘ The remarks with which D’Israeli prefaces 

his specimens of Coke’s abuse of Sir Walter are worthy of quotation, 
as well as the specimens themselves. He says, speaking of Coke 

“This great lawyer, perhaps, set the example of that style of raillery 
and invective at our bar which the egotism and craven insolence of 
some of our lawyers include in their practice at the bar. It may be useful 
to bring to recollection Coke’s vituperative style in the following dialogue 
so beautiful in its contrast with that of the great victim before him. The 
Attorney-General had not sufficient evidence to bring the obscure 
conspiracy home to Raleigh ; but Coke well knew that James the First 
had reason to dislike the hero of his age, who was early engaged 
against the Scottish interests, and betrayed by the ambidexterous Cecil. 
Coke struck at Raleigh as a sacrifice to his own political ambition : but 
his personal hatred was now sharpened by the fine genius and elegant 
literature of the man—faculties and acquisitions the lawyer so heartily 

condemned.’’ 

D’Israeli, after these prefatory observations, proceeds to give some 
specimens of the vituperation which Coke heaped upon Raleigh, in the 
following dialogue between the parties. Coke having previously observed 
to the court that he knew with whom he had to deal,—that he had “ to 
deal to-day with a man of wit,—turned himself toward Sir Walter, and 
said, ‘ Thou art the most vile and execrable traitor that ever lived.* 

“ Raleigh : —You speak indiscreetly, barbarously, and uncivilly. 

“ Coke :—I want words sufficiently to express thy viperous treason. 

“ Ralcighi—1 think you want words indeed ; for you have spoken 
one thing half-a-dozen times. 

“ Coke :—Thou art an odious fellow; thy name is hateful to all the 
realm of England for thy pride. 

“Raleigh :—It will go near to prove a measuring cast between you and 
me, Mr. Attorney. 

“Coke: _Well, I will now make it appear to the world that there 

never lived a viler viper upon the face of the earth than thou. Thou art 
a monster; thou hast an English face, but a Spanish heart. Thou viper: 
for I know thee, thou traitor ; Have I angered you?” 

“ Raleigh observes D’Israeli, replied,—what his dauntless conduct 
proved,—“I am in no case to be angry.” 

But Raleigh was not the only great man who was thus abused by 
Coke. The Earl of Sussex was subjected to similar treatment at his 
hands. So also was no less a man than the illustrious Lord Bacon him¬ 
self. That the vituperation which Coke heaped on Bacon must have 
been of the worst and coarsest kind may be inferred from the fact that 
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Bacon left among his memoranda one in the following terms : “ Of the 
abuse received of Mr. Attorney-General publicly in the Court of Exche¬ 
quer.” 


Smollett, the celebrated novelist, was also subjected to the virulent 
vituperation by one Mr. Hume Campbell, who acted as counsel for the 
plaintiff in a suit in which Smollett was the defendant.” 


Bullying by the 
Bench. 


We find from the annals of old that such conduct 
was not confined lo counsel only, that, on occasions 
happily few, it was shared by the presiding judge also. 


* 


\ 


Thus the name of Lord Jeffreys is a synonym for judicial brutality, 

T 4 w and his memory has never ceased to be a thing of 

Judicial brutality. 

living detestation among English speaking people. 

The official reports of the trials over which he presided as Chief Justice 

Tlwi , T ~ in the reign of James II are witnesses to a depravity 
1 he ways of Jeffreys. . , 

which no allowance for difference ot times or 
manners can palliate, and which are the more unexceptionable as coming 
censored and licensed from the hand of him whom they impeach. Per¬ 
sonally he was cruel and vindictive, arrogant and violent in bearing. 

The following incidents are by no means exceptional, but indeed 
fall short of some which have been more frequently recalled against him. 

One Armstrong, charged with a political crime, had gone abroad 


subject to his right bylaw to surrender himself within a year and stand 
trial. Within the time allowed he returned to England and gave himself 
up before the King’s Bench. Jeffreys refused to hear his defence and 
proceeded to grant execution of the death sentence. Armstrong was 
accompanied by his young and beautiful daughter, who now addressed the 


court. 

Day .“My lord, 1 hope you will not murder my father.” 

C. J :—.“Who is this woman? Take her into custody. Why, how 

now, because your relative is guilty of high treason must you take 
upon yourself lo tax the courts of murder? Take her away.’ 

Day :—“God Almighty’s judgments light on you.” 

C, J :—“God Almighty’s judgments light upon those guilty of high 

treason.” 


Day: —“Amen. I pray God.” 

C.J:— .“ So say I. I thank God I am clamor-proof.” 

Armstrong :—.“ I ought to have the benefit of the law. ’ 


C. “ That you shall have, by the grace of God. See that execu¬ 
tion be done on Friday next. You shall have the full benefit of 

the law.” 

And the unfortunate man was hanged, beheaded and quartered with 
all the rigors of his barbarous sentence. 


(9) 3 Green Bag 295-296, 
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To Chardstock, a lawyer, accused of suppjying money to aid Mon¬ 
mouth in his rebellion, but in fact robbed of his coin by Monmouth’s 
soldiers, Jeffreys said after a mockery of a trial: — 

Jeffreys :—“Villain, rebel, methinks I see thee already with a halter 
round thy neck.’* And his lordship jeeringly remarked in passing sen¬ 
tence that he desired when possible to prefer lawyers, being one of that 
profession himself, and therefore Chardstock should be hanged first of the 
next lot going to the scaffold.” 10 

Even jurors stood in fear of Jeffreys. “In those few trials where 
they mustered courage enough to return a verdict of acquittal, the finding 

was at their peril. In not a few instances they were subjected to vile 

abuse, sent back to reconsider, and threatened with Jeffrey’s vengeance 
unless they sent the accused to the scaffold. In desperate cases, Jeffreys 
would call them up one by one to the bench, and there interrogate them 
as to their verdict. Rarely was the jury made of stuff to withstand the 
terrifying influence of the ferocity of the chief justice and many a ver¬ 
dict of guilty was directly due to such judicial interference. 

At the trial of Richard Baxter, the learned and genie Presbyterian 
divine, Jeffreys startled the bar as well as the defendant and his friends, 
by throwing back his head, closing his eyes and crying out with a nasal 
twang supposed to simulate the manner of dissenting preachers “O Lord, 
we are Thy people. Thy own people O Lord, we are Thy people.” Indeed 
Dissenters fell under the foulest of his abuse, for he made loyalty to the 
established religion a prime feature of his policy. Witnesses as well as 
accused were assailed with insult and epithet. “Whining, canting 
Presbyterian knaves, I think ye be all the King’s enemies.” Using a 
favorite oath he would cry, “Jesus God, how can the truth come from a 
Presbyterian!” TT 

Bullying and insulting witnesses is a practice which is now generally 

disdained. The best cross-examiners seldom resort 
better^ ldnge or 1 e to it. Yet sometimes, with a particular kind of 
Bullying and insult- witness, it is the only effective way of cross-examin¬ 
commended. mg. A story is told of a witness who was extremely 

self-possessed in the box, and who told his story with 
a readiness and consistency which suggested long and careful pre¬ 
paration. The experienced counsel who was to 
Harsh methods can- cross-examine him saw perjury, but he also saw that 
pensedwith. the only way of letting the jury see it too was by 

upsetting somehow or other the self-po3session of 

(10) 23 Green Bag p. 579. 

(11) 23 Green Bag 579-580. 

Returning in 1685 from the trials of the poor peasants in the Western counties on 
charges of adhering to Monmouth’s Rebellion, he boasted of “three hundred and thirty 
killed and eight hundred prisoners transported.” Three generations later his grand¬ 
daughter, the Countess of Pomfret, £oing into those some counties, found the memory of 
the “Bloody Jeffreys” so fresh in mind that she deemed it the part of prudence to forego 
her viiiit. (lord 581.) 
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Illustrative eases. 


.Tone’s business. 


the witness. He noticed that .the witness’s nose was very red and 
swollen, and the first question he put to him was “Mr. Jones, do you 
drink much?’* The witness was startled and a little disconcerted by this 

unexpected question; but he quickly recovered 
himself and replied sensibly enough, “That, sir, 
is my business.” “I see, I see,” said the cross-examiner in a reflective 
tone; and then asked suddenly, “And have you any other business? 1 ’ 

The witness’s self-possession disappeared, and 
before he left, everybody in court saw that he had 

been lying. 12 

“ ‘Russell’s cross-examination of Sampson,’ says an eye-witness ‘was 
_ ferocious.’ I remember one scene which was pain- 

animation of Sampson, ful in its dramatic intensity. It lasted only for an 

instant, but produced an extraordinary effect. 
Russell asked Sampson a question. Sampson did not answer. ‘ Did you 
hear my question ?’ said Russell in a low voice. ‘1 did,' said Sampson. 
1 Did you understand it?’ said Russell in a still low voice. ‘ I did, said 
Sampson. ‘ Then,* said Russell, raising his voice to its highest pitch, 
and looking as if he would spring from his place and seize the witness 
by the throat, ‘ why have you not answered it. Tell the jury why you 
have not answered it?’ It is impossible to realize the scene unless you 
saw Russell. The voice, the gesture, the manner, the whole appearance 
of the man were awful. A thrill of excitement ran through the court. 
Sampson was overwhelmed, and he never pulled himself together 
again.” 18 


“ Sir John Hollams, in his jottings of an old solicitor, gives us an 
interesting story of two women, “ fashionably dressed, and very intelli¬ 
gent, who fraudulently obtained a bill of lading. Bovill, who had not 
the reputation of being a severe cross-examiner, made nothing of one of 
the two women, but Ballantyne, who was the second counsel for the 
plaintiffs, ‘ proceeded to cross-examine the other claimant in a very 
different manner, and with great severity, transfixing her with an almost 
fierce gaze.’ ” 


Bovill and Ballan- 
tine—difference bet¬ 
ween them. 


The effect of the cross-examination was marvellous, for in less than 

a quarter of an hour she fell down flat in the witness- 
box and could not be further questioned. But the 
result was greatly to prejudice Chief Justice Erie, 
who, in summing up, said they had witnessed an 
exhibition of brute force which he had never before seen in a Court of 
Justice, and hoped never again to witness. In the result the plaintiffs 
had the verdict, but it was without doubt jeopardised by the extreme 
severity of the cross-examination. 14 

(12) Strahan’s Bench and the Bar 73. (13) 14 Green Bag 169-170. 

(14) English Law Journal, 7th Oct. 1916 cited in 31 M.L.J. 110. 

15 
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As already observed “ every jury-box contains twelve possible 
witnesses, and they are quick to resent any unfair use of the cross-ex¬ 
aminer’s powers.” 15 

Referring to this subject Mr. Wellman says :—“Sometimes it is 
advisable to deal the witness a stinging blow with the first few questions; 
this, of course, assumes that the examiner has the material with which 
to do it. The advantage of putting the best point forward at the very 
start is twofold. First, the jury has been listening to his direct testimony 
and have been forming their own impressions of him, and when the 
advocate rises to cross-examine, they are keen for his first questions. If 
he “lands one” in the first bout, it makes far more impression on the jury 
than if it came later on when their attention has begun to flag, and when 
it might only appear as a chance shot. 

The second, and perhaps more important, effect of scoring on the 
witness with the first group of questions is that it makes him afraid of 
the examiner and less hostile in his subsequent answers, not knowing 
when he will trip him again and give him another fall. This will often 
enable him to obtain from him truthful answers on subjects about which 
he is not prepared to contradict him. I have seen the most determined 

(15) Ibid. 

“Ballantine was one day prosecuting a case before the Common Serjeant, and the 

counsel who defended was a wild Irish man, who had never 
Ttailaatioe bullied by a shown his face in the court before, and whose manners were very 
blustering barrister. blustering and uncouth. At length, while examining one of his 

witnesses, the counsel defending put to him an outrageously 
irregular question. Ballantine hastily rose, saying, ‘ My lord, I object to this mode of 
examining a witness.’ ‘You object, do you sor?’said the Hibernian, turning round, and 
gazing at Ballantine with a threatening air. ‘ I was told, when I came here, that what I 
said would be sure to be objected to; but I am not to be put down, sor, and will prove to 
my lord judge that it is as genteel a question as ever was put by a counsellor to a 
deponent, and that in spite of your objection.’ 

Meanwhile, Ballantine turned to O’Brien, who was seated next to him, and said, 

‘Who is this fellow? Do you know him?’ 

‘Oh, yes,’ said O’Brien. ‘His name is O’Flaherty. He is a regular fire-eater, and 
has killed one man and winged two or three others.’ 

‘You don’t say so,’ said Ballantine ; and he immediately rose, and said, ‘My lord, I 
withdraw my objection.’—(Robinson’s Bench and the Bar, 58-59.) 

“It is a common practice for some not overscrupulous advocates to ask unfair ques¬ 
tions. Even so great and usually so fair an advocate as Erskine was admonished to give 
the witness fair play. Fair play every witness is entitled to, and fair play the counsel who 
calls him should see that he gets. It is no unusual thing to assume that the witness has 
made a statement that he did not make, and on this false assumption harass and confuse 
him. A witness, it should always be remembered, is not generally self-possessed, under 
the fire of a hot cross-examination, and may be bewildered by such an assumption made 
as most often it is, with a dogmatic and determined air. Such assumptions counsel have 
no right to make. 

“Judges and jurymen not only take note of the statements of witnesses but also of 
their reputation, their demeanour in the box, etc., and how they were treated by counsel 
in court.”—Elliott’s advocate cited in Wrottesley p. 97, 
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witness completely lose his presence of mind after two or three well- 
directed blows given at the very start of his cross-examination, and 
become almost as docile in the examiner’s hands as if he were his own 
witness. This is the time for him to lead the witness back to his original 
story and give him the opportunity to tone it down or retint it, as it were; 
possibly even to the extent of switching him over until he finds himself 
supporting his side of the controversy.’’ 1,1 

It often happens that witnesses are so clever as 
to turn the tables on the browbeating cross-examiner. 
The following are some instances 1,} - a : 

A counsel had been cross-examining a witness 
for some time with very little effect, and had sorely 
taxed the patience of the judge, the jury, and every 


Cases of counsel 
catching a tartar. 


Pitfalls of bullying 
cross-examination. 

one in court. 


At last the judge intervened with an imperative hint to the learned 
gentleman to conclude his cross-examination. The counsel, who received 

this judicial intimation with a very bad grace, be- 
counseL mpliment by f° re telling witness to stand down accosted him 

with the parting sarcasm : “ Ah ” you are a clever 
fellow ! We can all see that!” The witness bending over from the box, 
quietly retorted, “I would return the compliment if I were not on oath.” 17 

The witness on the stand had been bullyragged by the lawyer until 

his patience was exhausted. 

th7law y e r P ' eadiD8 f0r “Now,” said the attorney, 

the prisoner draw his pistol ?” 


you say you saw 


41 


44 

44 

44 


Yes.*’ 

Remember you are on your oath.” 

I’m not forgetting it.” 

You are sure you are telling the truth?” 
Sure.” 


(16) Wellman’s Day in Court p. 221. 

(16-a) A distinguished Colonial Judge recalls how he once tried a case in the Supreme 
Court of one of the British possessions. 


BuliylDg one'e owu witness. 

Witness Infuriated case 
lost 


The learned barrister who appeared for the defendant had an 
unfortunate habit of bullyiDg his own witnesses. If they did 
not answer him precisely as he wished, he would attack them 
with, “My dear man, do attend to me,” or with “If you can't 
speak up like a man, I must abandon your case.” 


In this instance the defendant, whose name was Jonas, was rather obscure in his 
answers. Counsel questioned him more severely, but poor Jonas only grew more confused. 
At length the barrister became exasperated and shouted : 

“My good man Jonas, do come out of that whale’s belly of yours and answer my 
questions properly.” 


This was too much for the judge, who could not restrain 
witness was so infuriated that he refused to answer, and the case 

(17) Green Bag 484. 


his amusement, while the 
was lost. (24 G. B. 270.) 
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“No mistake about it?” 

“ None.” 

“ You couldn’t be persuaded into any other statement?” 
Here the judge interposed. 


“ Oh, let him go on, your honor,” pleaded the 

who does not know w itness ; “ he’s a lawyer, and he doesn’t know the 
the truth when he sees w h en h e sees it, and I’m only too glad to show 

him how so far as I can.'* 18 

The cross-examiner had kept the witness on the stand for some time 

and the witness naturally was getting weary. “ If 
know. lawyer you would only answer my questions properly,” 

said the cross-examiner, “we would have no trouble. 
If I could only get you to understand that all I want to know is what 
you know.” 

“It would take you a lifetime to acquire that,” interrupted (he 
witness. 


“ What I mean is that I merely want to learn what you know about 
this affair,” the lawyer said, frowning. “I don’t care anything about 
your abstract knowledge of law or your information in regard to the 
theosophy, but what you know about this case.*’ 

“Oh, that is not what you want,” said the witness in an off-hand way. 
“I have been trying to give you that for some time, and-” 

The lawyer put in an objection and the witness had to stop. 

“If I don’t want to know what you know about this particular case 
and nothing else,” inquired the lawyer later, “what do you think I do 
want to know ?’* 

That seemed so easy that the witness laughed as he said: 

“It is not what I know that you want to know: it is what you think 
that you are after, and you are trying to make me know it or prove me a 
liar.” 


Then it was that every one in the court-room knew that he had beqn 
on the witness stand before. 11 


(18) 4 Green Bag 394-395. 

(19) New York Press cited in 16 Green Bag 684-685. 

A Boston Lawyer furnishes the following note of an incident that actually 
occurred :—“In the trial of an accident case an Irishman was testifying for the pjaintiff 
against a street railroad corporation. He has arrived on the scene after the smash-up 
which injured McGuinness his friend. He testified: 

“I was walking along the street, and I saw the electric car strike Mao’s team; and 
Mac landed on his head in the street. I ran up, and says I to Mac-’* 


Tell us what you did and 
not what you said. 


Counsel for the railroad jumped up and exclaimed, “We 

don’t want to know what you said, tell us what you 
did. ” 


This more or less fluttered the witness, so he started all over again, and when he 
came to where he came up to the scene ol the accident, he again said: “aDd I says to 


Mac-” 


» 
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A story is told of an eminent lawyer receiving a severe reprimand 

from a witness whom he was trying to browbeat. It 

C . .. was an important issue, and in order to save his 

o an aged witness. defeat it was necessary that the lawyer 

should impeach the witness. He endeavoured to do it on the ground of 

age, in the following manner : 

“ How.old are you?” asked the lawyer. 

“ Seventy-two years,” replied the witness. 

“Your memory, of course, is not so brilliant and vivid as it was 

twenty years ago, is it?” asked the lawyer. 

“ I do not know but it is,” answered the witness. 

“ State some circumstances which occurred, say twelve years ago, 
said the lawyer, “ and we shall be able to see how well you can remem¬ 
ber.” 

“ I appeal to your Honor,” said the witness, “if I am to be interro¬ 
gated in this manner: it is insolent!” 

“ You had better answer the question,” replied the judge. 

“ Yes, sir, state it,” said the lawyer. 

“.Well, sir, if you compel me to do it, l will. About twelve years ago 
you studied in judge’s office, did you not? 

“ Yes, answered the lawyer. 

“ Well, sir, I remember your father coming into my office and saying 

to me, ‘Mr. D.. my son is to be examined to-morrow, and I wish you 

would’lend me $15 to buy him a suit of clothes.’ I remember also, sir, that 
from that day to this he has never paid me that sum. That, sir, I 
remember as though it were yesterday.” -0 

Several years ago an old lady by the name of Morrell, living in 

Lisbon, N. H., was summoned to court as a witness 
t^ n °ther lllustra- aga i ns t one of her neighbours. It was her first ex. 

perience, and she thought it was a terrible thing. 
Her voice quivered while she was giving her testimony, and her whole 
body trembled perceptibly when she was cross-examined by the opposing 
counsel, who hoped to break down her evidence by showing loss of 



memory. 

“ How old are you ?” she was asked. 

“ I am almost seventy; shall be next birthday,” she replied. 

“ You are not very well, I see, you seem nervous and excited. Is 
your memory good ?” ____ 

Counsel again indignantly interrupted,-“Don’t tell us what you said, tell us'what 
you did ; what was the first thing you did when you came on the scene ?” 

• “The first thing I did ” shouted the witness, now thoroughly roused, “the first thing 
I did—I spoke.” 

The judge, jury and spectators had a quiet-laugh, and the witness went ahead and 

told the story in his own way. (21 Green Bag 257.) 

(2^) Philadelphia Ledger cited in 12 Ame. Lawyer 365-; 16 Green Bag 410. 
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Not very,” she answered. 

“ You can’t remember as well as you used to, can you ?’’ 

“ No, can’t,” she replied; “ and so I don’t dare tell a thing unless 
1 positively know it is so.” 

Needless to say her evidence was not impeached. 2 

A browbeating counsel asked a witness during an assault case at 
what distance he was when the assault happened. 

‘Just four feet five and one-half inches,” came the reply. 

‘‘How came you to be so very exact ?” said the angry counsel. 

Because, said the witness, ‘‘I expected some fool or other to ask 
me and so I measured it.” 22 

Another pitfall of cross-examination was recently seen in a New 
York Court. Opposing counsel was endeavoring to show the jury that 
witness had called upon him, and while in his office had made certain 
admissions : 


Q. Did you not say to me, while in my office, that you were 
directly interested in this lease ? 

A. I did not. 


Witness under oath, 
a liar ? 


Q. (Thundering). Do you mean to tell his Honor 
and the gentlemen of the jury, then, that lain' 


A. (Hesitatingly.) As I’m under oath, I’m bound to tell the truth. I 
think you are ! 23 

Once it happened that a wagon was so clumsily driven as to crush a 
donkey against a wall and kill it. The owner of the donkey claimed 
damages, and a law suit was the result. His chief witness was the 
driver of the poor animal. This man, a simple sort of country fellow, 
was no match for the lawyer on the other side, who browbeat and bullied 
him mercilessly. Then the judge made things worse by directing him' to 
answer the questions properly and hold his head up. 

Hold up your head, witness. You hear what his lordship says. 
Look up; can’t you look as I do? ” 

“No, sir, I can’t, for you squint;” which was true, though the barrister 
could not help that. 

At last Sergeant Cockle, the counsel on his master’s side came to his 
help. 

Just tell the Court how the thing happened; where the wagon was* 
where the donkey was; just tell us in your own way.” 

(21) Boston Herald, cited in 17 Green Bag 535. 

(22) Wellman’s Day in Court p. 190. This is no fault of counsel. The question 
asked is eminently a proper one, as pointed by Mr. Lockwood in one of his letters. This is 
an instance of impertinence on the part of the witness from which counsel stand in need 
of protection by court. 

(23) 18 green Bag 376. 
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After a little hesitation the man said : 

tl£ b g y r th P e hi witne U s f a ' “It was just like this, my lord judge : First of 

all you'-'—turning to Sergeant Cockle—“are the wall. ’ 
“Yes, yes,” said counsel, “I am the wall.” 

Changing his place, the witness next said : 

“And I am the wagon.” 

“Very good,” quoth the judge; “go on." 

“Yes,” proceeded the man, “lawyer’s the wall; I am the wagon; and 
your lordship’s the ass." 

This illustration, given quite seriously, so convulsed the Court that 
the witness was now allowed to leave the box. 24 


The following anecdote of a well-known actor and musician, Tom 
Cooke, as told by the London Sunday Times , affords a good illustration of 
the important part played by emphasis and accent. 

“At a trial between certain music publishing houses as to an alleged 

piracy of a popular song, Cooke was subpoenaed as 

musical expert. 6 " - * h ° an ex P ert witness by one of the parties On his 

cross-examination by Sir James Scarlett,.;that 
learned gentleman rather flippantly questioned him thus:— 

“Sir, you say that the two melodies are the same but different. Now, 
what do you mean by that?’ 

“To this Cooke promptly answered, ‘I said that the notes in the two 
copies are alike, but with a different accent, the one being in common 
'time and the other in six-eight time; and consequently, the position of 
the accent of the notes was different.’ 


“Sir James :—‘What is a musical accent?’ 

“Cooke: —‘My terms are nine guineas a quarter, sir.’(A laugh). 

“Sir James:— (rather ruffled). ‘Never mind your terms here; I ask 
you, what is a musical accent ? Can you see it?’ 

“Cooke: —‘No, Sir James.’ 

“ Sir James: —‘Can you feel it?’ 

“Cooke: —‘A musician can.’ (Great laughter). 

“ Sir James: —(very angry). ‘Now, pray, sir, don’t beat about the bush 
but explain to his lordship and the jury, who are expected to know nothing 
about music, the meaning of what you call accent.’ 

“Cooke: —‘Accent in music is a certain stress laid upon a particular 
note in the same manner as you would lay a stress upon a given word for 
the purpose of being better understood. Thus, if I were to say, ‘ You are 
an ass, the accent rests on assjjbut if I were to say, ‘ You are an ass, it 
rests on you, Sir James.’ 

“Reiterated shouts of laughter by the whole court, in which the bench 
itself joined, followed this repartee.” 25 

(24) London Tit Bits cited in 16 Green Bag 612. 

(25) cited In Wellman’s Day in Court p. 199, 
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Robert Tngersoll was a good lawyer, and powerful in cross-examina¬ 
tions. The great agnostic was such a devoted hus- 
Divorelease. * band that infidelity on the part of a husband always 

infuriated him. Ho held that a mans love should be 
given sacredly to his wife first, last and all the time. 

In a divorce case in Peoria Mr. Ingersoll believed that the defen¬ 
dant had been untrue to his wife, and he opened upon him with a severe 
and scathing cross-examination. 

“You say, sir,” he began, fastening his searching eyes on the wit¬ 
ness, “that you have always been faithful to your marriage vows ? 

“Well-yes,” hesitatingly. 

“ But you have associated with other women?” 

“ I presumed so.” 

“ Knocked around town with the boys to see them, I presume? 

“ No, sir.” 

“Oh ! They came to see you—in your own house? You look like it. 
Now what women came to your house? No dallying—what woman ? 

“Judge,” appealed the witness, “must I answer these foolish ques¬ 
tions ?” 

“Yes, answer,” said the judge, sternly. 

“Now,” said Ingersoll, feeling that he had the man in his grasp, 
“what woman, other than your wife came to your house in your wife’s 
absence?” ' 

“Well-ah—” 

“Answer! Don’t prevaricate!” said Ingersoll, pointing his finger right 
into the man’s face. “Answer ! who was it?” 

“Judge, ” said the witness with an appealing look, “must I answer?” 

“Yes, go on, answer !” said the judge. 

“Out with it !” hissed Ingersoll, “who was that woman?” 

“She was-” the witness answered. 

“Out with it ! ” cried Ingersoll. “No lying now, shame faced man 1” 

“She was,” lisped the witness, with a quiet wink at the jury, “she 
was my mother-in-law.” -° 

“ About the best witness that figured in a case tried not long ago in 
a Toledo court was a big colored woman, of truly Amazonian proportions. 
This woman proved such a good witness for the plaintiff that the 
attorney for the defence planned to vitiate her testimony by “showing her 

»9 

up. 

“You yourself have been arrested, have you not?” he began in cross- 
examination. 

“Look here !” exclaimed the dusky stalwart, do you think I am going 
to tell you my private business, I guess not !” 


(26) 16 Green Bag 627. 
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“I have the right to know, and you must tell me,” the lawyer persisted 
and the judge instructed the witness that she would have to answer, 

“I have been arrested for kicking my husband,” the woman finally 
said, her eyes flashing. 

“Is that so?” queried the attorney, with satisfaction. “What is your 
husband’s name?” 

She told him. 


“ What is his business ?” 

“ He’s a prize fighter,” she added, and amid the general merriment 
that ensued the cross-examination suddenly ended. 27 

The following incident is taken from the pages of the Green Bag. 

“ The old practice of badgering witness has almost disappeared from 
many courts, but in some it is still kept up—sometimes, however, to the 
damage of the cross-examiner. 

Lawyer S—is well known for his uncomely habits. 

He cuts his hair four times a year, and the rest of the time looks 
decidedly ragged about the ears. He was making a witness describe a 
barn which figured in his last case. 

“How long had the barn been built ?” 

** Oh, I don’t know. About a year, may be. After nine months, 

*9 I* 

praps. 

“But just how long? Tell the jury how long it had been built.” 

“Well, I don’t know exactly. Quite a while.’ 

“Now, Mr. B...., you pass for an intelligent farmer, and yet you can’t 
tell me how old this barn is; and you have lived on the next farm for ten 
years. Can you tell me how old your own house is, if you think you know ? 

Quick as lightning the old farmer replied : 


A house as old as 
the lawyer. 


“Ye want to know how old my house is, do ye ? 
Well, it is just about as old as you be, and the roof 
ceiling about as bad. * 


In the roar that followed the witness stepped down, and Lawyer 


S— didn’t call him back.” 28 

“ The Daily Telegraph has written that counsel as such has a duty to 
ask questions which must make him shiver as a gentleman. There is not 
and cannot be any such duty^ Counsel sometim es, either fro m want of 

(27) 24 Green Bag 326. , , , . .. . 

The following incident will be appreciated by lovers of the absurd, especially in the 


legal profession. 

Many years ago, during a trial by jury in the town of Enosburg, Vt a witness was 
being questioned by one of the lawyers, and as he became very much mixed in his replies 

he hesitated for some time, appearing to be at his wit s ends. . t> 

Suddenly he exclaimed: “Scratch out all I have said, and Ill begin again. 


(17 Green Bag 179). 

(28) 11 Green Bag 193. 
16 
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experience or in the heat of the moment, insert between their questions 
observations which ought not to be made, and if such observations are 
“smart”, they elicit a murmur of approbation. But of course they ought 
not to be made. Here is an illustration of theimpropriety of this practice. 

Counsel .—“What was your business at that time? 

Witness. —“I was a financial agent.” 

Counsel.— “Do you mean that you were a money-lender?” 

Witness.— “Yes." • 

Counsel.— “I understand that you are no longer in business.” 

Witness. —“No.” 

Counsel. —“I am glad to hear it.” 

Witness. —“If our positions were reversed, I should try to ;treat- you 
as a gentleman.” 

The judge is to some extent to blame for this sort of impropriety, 
for it must be his function to check and reprove those who go wrong.”" - ’ 

Moreover, cross-examination ought to consist of questions and 
answers, not of rhetorical invective with a note of interrogation at the 
end of the sentence, or of offensive comments on the answers of the 
witnesses.” 30 

“Although it is wrong to show discourtesy to a witness, it is not 
necessary to go as far as the late Mr. Searle once did in the opposite 
direction. I met Lord Hannen one day in the street and he stopped me 
because he had, as he put it, a story which he was sure would please me. 
‘You know,’ said he, ‘what a good fellow Searle is and how much we 
all respect him, but he is not what you would call a powerful cross¬ 
examiner. This morning in my court I tried a very doubtful will case, 
and the only witness in support of the will was a solicitor who had been 
struck off the Rolls. Searle was there to upset the will, and had to cross- 
examine the witness, and it was quite obvious that he had full instruc¬ 
tions as to the history of the witness. So after the evidence-in-chief 
had been given he got up and said, ‘I think, sir, you were at one time a 
solicitor.’ 

‘Yes,* replied the witness. 

‘And you are not a solicitor now?’ ’ 

‘No,’ said the witness, and down sat Searle, and the jury thought, 
‘Here is a man who has retired with age and honour from his profession 
and is probably now a Justice of the Peace, and so there can be no doubt 
at all about the verdict.’ ” 31 

The annals of advocacy are full of instances where witnesses had 
turned the tables on counsel. “ Mr. George Williams did not like giving 
evidence in horse cases, and he was rather too candid a man for the 
work. But of course there were occasions on which, as the busiest man 
in his profession, he could not help himself. He was called to prove that 
(29) Cited in Life in the Law, George Witt, K.C., 45-46, (30) Ibid. (31) Ibid 47. 
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a horse was a “roarer.” Serjeant Ballantine was on the other side, and m 
his best Mephistophelian manner he said to the witness, If you say t at 
my client’s horse was a roarer, just represent to the jury the sort of noise 
he made” “No,” said Mr. Williams, “you see that is not my business. 
Now if you will be the horse and make the noise, I, as veterinary surgeon 
will determine whether you are a roarer or not.” This concluded the 

cross-examination. 32 


In the good old days a learned counsel of ferocious mien and loud 

voice, practising before Mr. Justice Maule received 
A judge frightened a magnificent rebuke from that famous judge. No 
frightened. & w,tness reply could be got from an elderly lady in the box, 

and the counsel appealed to the learned judge, 
really cannot answer,” said the trembling lady. Why not, xua am ? 
asked the judge. “Because, my lord, he frightens me so.” “So he does 

me, ma’am” said the judge.” 33 ___ 


(32) Ibid 47-49. 

(33) Ibid. 

“Did you see this tree, that has been mentioned, by the road-side?” An advocate in¬ 
quired. 

“Yes, sir, I saw it very plainly.” 

“Was it conspicuous on the road-side?” 

The witness seemed puzzled by the new word. 

He repeated his former assertion. 

The lawyer with a sneer then asked, “what is the difference between plain and con¬ 
spicuous?” 

But he was hoist with his own petard. The witness smoothly and innocently answered, 
"I can see you plainly, sir, among the other lawyers, though you are not a bit con¬ 
spicuous.” (3 Green Bag 142). 

In an attack directed against the character of a witness, the examining counsel came 
off second-best 

“You were in the company of these people?” 

“Of two friends, sir.” 

“Friends 1 two thieves, I suppose you mean?” 

“That may be so,” was the dry retort; “they are both lawyers ."(Ibid.) 

This reminds us of an advice given by an eminent American lawyer, in the course 
of an address to an assembly of lawyers in the course of which he said 

“ Then let me strongly urge upon the members of the Bar here who have to cross- 
examine witnesses never to attack a man’s character unless they have it on record. I do 
not know how often in the course of my own experience, which has not been altogether 
limited I have been told of a state of facts regarding character which my client supposed 
he was ’correctly representing to me, but which he was not, and at the trial I have been 
met with a condition of things on the part of the witness that absolutely turned the jury 
in his favour. Therefore, I say, it is important that if you know the record, if you have 
convictions against the witness, and if they are within two or three months, or even within 
six monthB, it might be safe to ask him if he has been convicted of a certain offence; but if 
a man haB been convioted ten or twelve years ago, has served his term in the penitentiary 
and has come out and is living a clean, respectable life, no counsel will ever advance the 
interests of his client by asking that man if he was ever convicted”.-(Address by Johnson, 
K.C., to the Ontario Bar Association, 31 Canadian Law Times cited in 11 Cr. L.J. 83). 
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A writer of considerable experience, in Ihe course of an article con¬ 
tributed to the Pearson’s Magazine, makes the following remarks :— 
With some, especially solicitor advocates, what is known as “being 

clever with a witness,” “shouting,” “being rude and 
then reprimanding the witness for impertinence” 
are favorite methods of extracting the truth, but 
these methods are now mostly practised in the 
police and the subordinate magisterial courts* 
although they are occasionally resorted to elsewhere. 34 

There was once a barrister who in criminal cases invariably com¬ 
menced his cross-examination by gazing anxiously at a witness and 
saying: “Have you called at any public houses on your way here ?” and 
on getting the answer, “No,” would apologize and glance at the jury 
meaningly. The same person would always ask a police witness whether 
he didn’t like getting lodging and conduct money for attendence at the 
court! the suggestion being that the case had been “got up, ” and so on. 

I once heard a solicitor in a London County Court cross-examine a* 
witness thus:— 

“ Then it is a dangerous thing to ask men—I won’t say that about women—if 
they have any feeling or any enmity or any bias against another. They invariably answer 
“ No, we had a few words, but I am very friendly with him, and I would do him a good 
turn ; he and I are not just close friends, we are friendly enough,” You will sometimes 
get a woman who will be vindictive against her fellow-woman ; but I have never seen a 
case where a man in the witness-box has acknowledged that he was living at enmity with 
the litigant in the suit.” (Ibid 83.) 

The following further humorous instances may also be noticed 

Magistrate (about to commit for trial):— 

“You certainly effected the robbery in a remarkably ingenious way; in fact, with 
quite exceptional cunning-” 

Prisoner : “ Now, yer Honor, no flattery please ; no flattery, I begs yer.”— (Sketch 
cited in 24 Green Bag 412.) 

“ You are not afraid of me, are you ? ” yelled the lawyer at the witness who had been 
scared speech-less by his cross-examination. 


Further illustrations. 


Practice of pleaders 
in Police Court. 


Witness too much afraid 
to own It. 


N-o, n-o, muttered the witness, and the lawyer had save 
the point in the record. 24 Green Bag 42. 

At a town on circuit, where the civil and criminal courts were a considerable distance 
apart, Tindal, who was presiding in one of them, observed 

‘ I have not seen my brother B—in court during the last two days. Does any one 
know where he is ? ’ 

4 Oh, yes, my lord,’ said one of the Bar. • He is now speaking in the other court.’ 

4 Then I am afraid I am growing a little deaf,’ said the chief ; ‘ for I do not hear 
him.’ (Robinson’s Bench and the Bar p.132.) 

A New York Lawyer was famed for a stentorian voice. Once his clerk asked to 
adjourn a motion in New York on account of Mr. H—’s engagement in Brooklyn. 

“ Let him speak,” said Judge B—. “ I can hear him here.” (17 Green Bag 450). 

Magistrate : “ What is the charge against this old man ?” 

Officer : “ Stealing some brimstone, your Honor. He was caught in the act.” 

Magistrate (to prisoner) : “ My aged friend, couldn’t you have waited a few years 
longer ? ” ( Chicago Tribune cited in 24 Green Bag 327). 

( 34) Pearson’s Magazine cited in the Chicago Legal News, reproduced in 10 Cr. L. J. 
19; 4 Cr. L. Rev. 10. 
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“What! You don’t mean to tell me you hadn’t gut the brass?” 

“Mr.—interposed the judge, “really you should show more respect 
to the court.” 

“Well, your honor I mean money.” (To witness.) “And you got it?” 
“No.” 


“Oh! you say that, do you! Well it’s a lie, then.’’ 

Another solicitor in a police-court was cross-examining a witness, 
and had received a disconcerting answer. The court laughed. Not so 
the solicitor. He shook his fist at the witness. 

“You wait,” he shouted. “I’ll catch you directly!’’ 

At the Old Bailey now-a-days no one who hears R. D. Muir, George 
Elliott, and Forster Boulton cross-examine, would realize that twenty 
years ago the term an “Old Bailey” barrister meant one in whom 
strength of voice and power of invective took the place of forensic ability. 

But so it was. And now it is changed; a change so much for the 
better. 


Practice in the 
superior courts. 


If we come now to the High Courts, as establish¬ 
ed v in the Royal Courts of Justice, we shall 
learn what cross-examination really is.” 33 


“But first let me take a look backward. 


Erskine, Garrow and Scarlett stand far back in the past as masters 

of the art; then come the days of Coleridge, Haw- 
mefcbods^f the great kins, Karslake; Ballantinc and Giffard; then those of 
masters in the art of Russell, Lockwood, Henry Matthews, Forrest Fulton, 
cross-examination. an( j Bingham; then the era of Lawson Walton and 

those whom I have selected as types to be studied here. 


A wide survey, indeed, and many of these arc dead or forgotten by 
the reading public. 

To my mind Charles Russell will ever stand out as a very great cross¬ 
examiner. The public know him mainly by his cross-examination of 
Pigott before the Parnell Commission,which was but a slight thing, and his 

defence of Mrs. Maybrick, which was one of 
Charles Russe . hi s few mistakes; but to those who heard him almost 

daily in the courts, and watched his methods, he must ever remain one of 
the chiefest of all. Powerful in his personality, short and to the point, 
his power of extracting truth from the unwilling by deduction and sugges¬ 
tion was very great. 

He, however, belongs to a past generation, and these-few words of 
tribute must suffice. 

Frank Lockwood was another good cross-examiner, but of the bluff 
Frank Lockwood. sta nd-and-deliver sort. He also sometimes was hard! 

ly courteous. I remember on one occasion—the 

(35) Pearson’s Magazine cited in Chicago legal News, and reproduced in 10 Cr. L. J, 
19—21, also in 4 Cr. L. Rev. 10. 
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Serjeant 

tine. 


Ballun- 


“Lucky Dog” case—his persistently addressing the plaintiff as Herr . 
This was merely annoying, as in voice, name, and appearance, Mt. 
Reichardt was German ! 

Mr. Justice Bingham was, when at the bar, an extremely good cross. 

Bingham examiner. Incisive, very cool and intent on the 

mark, I always reckoned him next to Charles 
Russell, and in a commercial case he was even better than the late chief 
justice. 

Going back a little to Serjeant Ballantine, the fol¬ 
lowing is an example of a really effective piece of 
cross-exam ination. 

In a case in which he was prosecuting for child murder, evidence 
was given by a witness that the child, alleged to have been poisoned by 
continuous dosing with laudanum appeared happy and was never heard 
to cry. 

Serjeant Ballantine cross-examined : “You say the child was always 
quiet ?” 

“ Yes.” 

“ Quiet—quiet as the grave ?” 

He sat down. 

Sir John Coleridge again was a good cross-examiner, although his 

, „ . handling of the Tichbornc ca&e has been variously 

John Coleridge. . , _ , _ . ,._ r , 

estimated. Everyone knows his Would you be sur¬ 
prised to learn?” with which he prefaced his chief questions to the 
claimant, and the answer, “No, nor anything else you could say and it 
certainly seemed unwise to give an opening for such an answer. How¬ 
ever, the result of that very lengthy cross-examination was disastrous to 
the claimant. 

Sir Henry Hawkins, in speaking to me of cross-examination, praised 

but one barrister, and that one Charles Russell. He, 

Henry Hawkios. however, seemed to think very highly of the powers 

of the late Attorney-General, Sir John Lawson 

Walton. 

He said further : “I can’t explain my success as a cross-examiner, 
and I can lay down no golden rule of practice. Certainly the art of cross- 
examination is not to examine crossly, and perhaps I may say that the 
art is not to cross-examine at all. It may savor of a contradiction in terms, 

but my meaning is that the cross-examiner should 

by looks S and a ^d n s atl0n nofc put a Question unless he has a sound reason for 

doing so. Sometimes my cross-examination has 
consisted of a look; sometimes a nod. I seldom in any case put many 
questions; and never splashed about—that is fatal.” 

Sir Henry himself was rated very highly by his contemporaries, and 
perhaps in his defence of Col. Baker was seen at his best. His methods, 
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however, would hardly subserve the requirements of the present day 
standard admirable though they were in his time. Let me take an 
example of his cross-examination of Mr. Baigent in the Trichborne case, 
which will show in its fullest aspect the old style—of ridiculing and argu¬ 
ing with the witness. It may be remembered that in his conversation 
Sir Henry attempted to discredit Mr. Baigent’s opinion that the claimant 
and Sir Roger were one and the same person. 

Mr. Haiukins : Didn’t it strike you as rather strange that he (the 
Claimant) could not spell his own uncle’s name correctly ? 

Mr Baigent : No. 

Mr, Hankins : Just like Roger? 

Mr. Baigent : Yes, just like Roger. 

Mr, Hawkins : Well, but gentlemen don’t always send bottles of 
vermuth to old ladies—(laughter)—“I hope she is enjoying good health,” 
(quoting from a letter of the Claimant). 

Mr‘ % Baigent : Just his way. 

Mr % Hawkins : Just like Roger? (Laughter). 

Mr. Baigent : Yes, just like Roger. (Laughter). 

Mr. Hawkins : You say this person (the Claimant) asked Charles 
Grey what place was that? 

Mr. Baigent : That is the story. 

Mr. Hawkins : The lost heir comes back to his house and asks, “What 
place is this?” (Laughter). 

Mr. Baigent : Oh, I should have done the same. 

Mr. Hawkins : If you had not known anything about it before, you 
probably would (laughter). 

Mr. Baigent : Oh! I often play that kind of prank myself. 

Mr. Hawkins : You must be a very humorous fellow down at Winches¬ 
ter? (Laughter). 

Mr. Baigent'. Oh, I have often talked to people not telling them who 
I am, and asked them questions of that sort. 

Mr. Hawkins : I declare I shall ask you for that .photograph you pro¬ 
mised me the other day. Pick me out a good one. (Laughter). 

Mr. Baigent : You then repudiated it with scorn, and said, “I don’t 
want your photograph.” 

Mr, Hawkins : Oh, I will take the photograph if you like. 

Mr, Batgent : Well, here is the photograph. 

Coming now to more recent masters of the art, I must preface a 

short explanation. 

The barristers specially dealt with by me are not the only good 
oroBB-examiners living. For instance : 

In a. heavy commercial case, Sir Robert Finaly has no superior, and in 
the ordinary work of the King’s Bench Division who is more satisfactory 
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than W. O. Danchwertz, K.G., or H. G. Marshall Hall, K.C. ? Even 
the Chancery Courts have their Ogden Lawrence, K.C., T. R. Hughes, 
K.C., and Gore Browne, K.C., while in the Parliamentary Committee 
rooms there is no more efficient cross-examiner than Vesey Knox, K.C. 

Let me begin first with Sir William Robson, the attorney-general 
_ , and leader of the bar of England. William Robson’s 
reputation as a barrister is not due to me man in 

the street. 

Scarcely any prominent barrister has been seen less in sensational 
cases, but the estimation in which he is held by his brethren is of the 
highest kind. 

What are the methods ? 

Let me illustrate ray meaning. 

Many years ago a woman was charged at the assizes with the 
murder of her child. 


She was defended by a then well-known Q. C. 

The witnesses for the prosecution, although they proved finding the 
body of the child in the prisoner’s hut, could not establish that the 
prisoner ever had a child, much less the child in question, and there was 
practically no evidence against her. ’ 

But her counsel, anxious to make assurance doubly sure, cross-ex¬ 
amined the last (police) witness, so as to gain the jury’s sympathy with 
the prisoner. 

He asked : “You know the prisoner was badly treated by a young 
man ? 

“Yes, he broke off the engagement when he heard she was a mother.'* 

The damning fact had been brought out by her own counsel, and the 
prisoner was convicted and subsequently hanged. 

This common mistake of asking too much or not leaving well alone 
is characteristic of what Sir William Robson does not do. His cross-ex¬ 
amination, delivered in kindly tones goes direct to the point and stops 
there. . 


Latterly his official position has rendered his opportunities in the 
courts few and far between, but when he practised regularly in the Law 
Courts, there were few counsels who could administer a more searching 
cross-examination than he. And he was always so pleasant withal in 
his rapier work that he commanded the sympathy of the very persons 
he was out to destroy. 

Sir Edward Carson is one to be feared by the other side. Mr. Shee 

was asking the witness to be circumspect in hi s 
replies, when Sir E. Carson interrupted with the 


Sir Edward Carson. 


remark: 

“You are very much afraid of your own witnesses,*’ 
Mr, Shee : “I’m very much afraid of you,*’ 
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This excerpt from a newspaper report shows the manner of crossr 
examiner Sir E. Carson is. 

Let us take a look at the man himself. Tall, thin angular of body, 
his face of the hatchet type, he is a striking and handsome personality 
of “labeaute du diable" description. 

Although an Irishman, his movements arc “icily ‘regular, ” his 
demeanor cool to the extreme of frigidity. 

A witness is in the box. Sir Edward rises at great length to cross- 
examine. 

He speaks deliberately, slowly, and softly in Irish accents. 

“Do I understand, sorr, that you deny the story of the plaintiff ?” 

“In the main, av coorse; I am only dealing with essentials;” and so on. 

It is dull; in fact, nothing can be more depressing than Sir Edward's 
method. It is as depressing to the onlooker as it is serviceable to his 
client. 

Some time ago I went into a court to hear a case in which Duke, 
K.C., and Sir Edward opposed each other. 

This forensic combination did not of itself promise much jollity, and 
its promise or rather lack of it was fulfilled. Duke’s sombre tones had 
ceased to sustain life in the listless court, and Sir Edward slowly, 
languidly dragged himself to his feet; then steadying himself with 
his right hand and turning over papers with his left, he commenced: 

“I be lave, sorr, that ye do not agree .with Mister Smith’s evidince 

“No. It is false every word of it. Lies, all lies.” 

“I see; now tell me, sorr,’’ turning to the jury and raising his voice 
“is it thrue that you who charge my client with perjury are an undis¬ 
charged bankrupt? ” 

The witness protested; but the judge ordered him to answer. 

“It is true.” 

“Very well, then. ” His voice here dropped again. “Is it thrue sorr, 
that your application for discharge was refused on the ground that you 
had been guilty of fraud as a trustee ?’’ 

a j- »» 

“Is it thrue, sorr”? louder. 

“Well, the report said so, but it was wrong.” 

“Thank you; that is all I have to ask,’’ and slowly and without effort 
he Bank into his seat, his work completed. 

The following is another instance. 

Sir E. Carson said smilingly: “ Don’t be cross with me.” 

Witness : “I shn’t be cross with you, but don’t you b3 cross with me.” 

The witness was a lady. Parenthetically I may say I have never 
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heard Sir Edward cross-examine crossly, but there are others*—more is 
the pity. 

I once heard Sir Edward cross-examine another lady. 

She was extremely pretty, and it must have gone to the heart of any¬ 
one to question her as to alleged lapses from the paths of virtue. It was 
one of the few occasions when he was not successful. He asked her ques¬ 
tion after question, all bearing upon the point, and he did not trouble to 
wrap up his questions in lavender—he never does. But to all his ques¬ 
tions she replied quickly, briefly, and smilingly, prefacing each answer 
with “No or yes Mr. Carson,”—as he then was. The cross-examination 
lasted all day, and at the end of it the lawyer was as deadly quiet as ever, 
and the witness even more pleasant and attiactive than she was in the 
morning. 

I give an example of this interesting discussion. 

“D'ye think, madam,” he asked, “it was right of you to allow Mr. X. 
to take off his boots in your room?” 

“Certainly, Mr. Carson. They were wet.” 

“But, madam, consider. Mr. X. was a married man.’’ 

“I know that, but what difference did that make to his feet ?” 

“Madam, ye’re thrifling with the court.” 

“No, no, Mr. Carson; please don’t say such unkind things.” 

“Madam, I’ll again ask ye to renumber that Mr. X. was a married 
man and ye were a single woman.” 

“I know all that, Mr. Carson, but I can’t see what that has to do 
with Mr. X’s boots.” ;,G 

The following is a further instance cited by a writer of experience 
in the Pearson’s magazine. “A barrister who had only just emerged from 
the solicitor’s ranks said to me, “Tf your man doesn’t settle, tell him I 
shall ask him whether he doesn’t eat his meals in the kitchen. I was 
articled to him and know all about him.” 

Another and most ludicrous instance of how not to do it I heard once 
in an Assize Court. 

A witness, John Jones, had been called. He was sworn and asked to 
say what he knew about the affair. 

“Nothing.” - 

% 

Nothing ! Have the goodness to pay attention, sir. You remember 
being in the Red Cow Inn on the 10th of last month?” 

“No, I don’t.” 

The counsel handed the witness the depositions, 

“Is that your name?” 

“Yes.” 

(36) See Pearson’s Magazine, cited in Chicago Legal News, and raprotaeai in 
t0 Cy. L. Journal pp. apd 4 Cr. Spy. 10, 
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The judge nodded to the barrister, “You may treat him as a hostile 
witness.” # 

The barrister, having been given permission, began : 

“Mr. John Jones, you deny everything you have previously sworn. 
Have you been in the company of prisoner’s friends since you last gave 
evidence?” 

“No.” 

“I see, what did you have to drink before coming here?” 

“Nothing except tea.” 

“Tea—ahem! a queer sort of tea. How many glasses of tea did you 
have?” 

“I had two cups.” 

“Two very large cups, eh?" 

The witness turned to the judge. 

“My lord, why should 1 bs insulted?” 

The judge intervened. “Of course not; nobody means to insult you> 
but-” 

“My lord, I know nothing about this case. I am a juror in waiting.” 

The barrister had not the patience to pause and see that there might 
probably be some mistake, but immediately jumped to suggestions of 
bribery and drunkenness ! 

It was not his fault. Serjeant Buzfuz did the same sort of thing; 
though the Buzfuz type is fast becoming extinct now, yet, it is not un¬ 
common for one to meet with such types even at the present day in some 
of inferior courts. ;J7 

No better example can be found in fact or fiction of the type of bully¬ 
ing cross-examination than that portrayed by Charles Dickens in his 
famous Pickwick Papers,—the cross-examination of Mr. Winkle by 
Mr. Skimpin in the trial of Bardell v. Pickwick. 

No other English novelist has dealt so effectively with legal things 

or created-so many legal characters as Charles Dickens has done. Thirty- 

five lawyers are to be found in Dickens’s immortal pages. Numerous 

legal abuses have been assailed by him. Most of the abuses upon which 

hiB powers of satire and pathos beat with such tremendous force—the 

evils of imprisonment for debt pictured in ‘Pickwick’ and ‘Little Dorit’ 

the harsh administration of the poor law and the criminal law described* 

hi ‘Oliver Twist,’ the delays of the old Court of Chancery out of which 

‘Bleak House’ is woven are now rectified. 

$ 

But while the defects he pointed out in the legal system and the 
administration of law have mostly been rectified, the abuse of the privi¬ 
lege given to counsel in cross-examination, so ably caricatured by him 
has not wholly disappeared from our courts. 


l37) Pearson’s magazine, cited in 10 Cr. L. .T_ 9-n_9.i 
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Of all the forensic figures drawn by the great humourist, none stands 
out so prominently as Serjeant Buzfuz, who still remains the great proto¬ 
type of the bullying barrister. We cannot do better titan give a few 
passages from the Examination of Mr. Winkle. Readers of Dickens’s 
Novels are no doubt aware how very trivial and most innocent incidents 
were made to assume great proportions against Pickwick through the 
testimony of Winkle, Pickwick’s friend and companion. 88 

How great a genius it must have been that immortalised Pickwick. 

What other man could have enshrined such a mass of absurdities in 
the minds of the public by genuine fun and shrewd knowledge of human 
nature? Bardell against Pickwick is a burlesque, and yet there is nothing 
impossible in a deaf judge or an inflated address by counsel, and a 
speculative firm of attorneys may be found even during the present days 
of purity. My dear old friend Toole still creates roars of laughter whilst 
personating Serjeant Buzfuz, in a wig and gown wilh which I presented 
him for the purpose. Mr. Pickwick becomes almost a hero when he goes 
to prison upon principle. 

“ Nathaniel Winkle, ’’said Mr. Skimpin. 

“ Here;” replied a feeble voice. And Mr. Winkle entered the witness- 
box, and having been duly sworn, bowed to the judge with considerable 
deference. 

“ Don’t look at me, Sir,” said the judge, sharply, in acknowledg¬ 
ment of the salute; “look at the jury.” 

Mr. Winkle obeyed the mandate, and looked at the place where he 
thought it most probable the jury might be; for seeing anything in his 
then state of intellectual complication was wholly out of question. 

Mr. Winkle was then examined by Mr. Skimpin, who, being a 
promising young man of two or three and forty, was of course anxious to 
confuse a witness who was notoriously predisposed in favour of the other 
side, as much as he could. 

“ Now, Sir,” said Mr. Skimpin, “have the goodness to let his 
lordship and the jury know what your name is, will you?” and Mr. 
Skimpin inclined his head on one side to listen with great sharpness 
to the answer, and glanced at the jury meanwhile, as if to imply that he 
rather expected Mr. Winkle’s natural taste for perjury would induce him 
to give some name which did not belong to him. 

“ Winkle,” replied the witness. 

“ What’s your Christian name, Sir?” angrily inquired the little judge, 

“ Nathaniel, Sir.” 

“ Daniel,—any other name?” 

“ Nathaniel, Sir—my Lord, I mean ” 

“ Nathaniel Daniel, or Daniel Nathaniel?” 


(38) See Artiole in Canadian Law Times “Diokens and the Law.” 
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No, my Lord, only Nathaniel—not Daniel at all.” 

“ What did you tell me it was Daniel for, then, Sir?” inquired*tho 
judge. 

“ I didn’t, my Lord,” replied Mr. Winkle. 

” You did, Sir,” replied the judge, with a severe frown. “ How could 
I have got Daniel on my notes unless you told me so, Sir?” 

This argument was, of course, unanswerable. 

‘‘Mr. Winkle has rather a short memory, my Lord,” interposed Mr. 
Skimpin, with another glance at the jury. “We shall find means to 
refresh it before we have quite done with him, I dare say.” 

“ You had better be careful, Sir,” said the little judge, with a sinister 
look at the witness. 

Poor Mr. Winkle bowed, and endeavoured to feign an easiness of 
manner, which, in his then state of confusion, gave him rather the air of 
a disconcerted pickpocket. 

“ Now, Mr. Winkle,” said Mr. Skimpin, ‘‘attend to me, if you please, 
Sir ; and let me recommend you, for your own sake, to bear in mind his 
lordship’s injunction to be careful. I believe you are a particular friend 
of Mr. Pickwick, the defendant, are you not ?” 

“ I have known Mr. Pickwick now, as well as I recollect at this 
moment, nearly-” 

“ Pray, Mr. Winkle, do not evade the question. Arc'you, or are you 
not, a particular friend of the defendant’s ? ” 

“ I was just about to say, that-” 

“ Will you, or will you not, answer my question, sir ? ” 

“ If you don’t answer the question, you’ll be committed, Sir,” inter¬ 
posed the little judge, looking over his note-book. 

“ Come, Sir,” said Mr. Skimpin, “ yes or no, if you please.” 

“ Yes, lam,” replied Mr. Winkle. 

“ Yes, you are. And why could not you say that at once, Sir ? 
Perhaps you know the plaintiff too? Eh, Mr. Winkle ? ” 

“ I don’t know her ; I’ve seen her." 

“ Oh, you don’t know her, but you’ve seen her? Now, have the good¬ 
ness to tell the gentlemen of the jury what you mean by that, Mr. 
Winkle.” 

“ I mean that I am not intimate with her, but I have seen her when 
I w6nt to call on Mr. Pickwick, in Goswell-street.” 

“ How often have you seen her, Sir ? ” 

“ How often ? ” 

“ Yes, Mr. Winkle, how often ? I will repeat the question for you a 
dozen times, if you require it, Sir.” And the learned gentleman, with a 
firm and steady frown, placed bis hands on his hips, and smiled suspici¬ 
ously to the jury. 



134 


ILLUSTRATIONS IN CROSS-EXAMINATION 


tCH. 


On this question there arose the edifying brow-beating, customary in 
such points. First of all, Mr. Winkle said it was quite impossible for him 
to say how many times he had seen Mrs. Bardell. Then he was asked 
if he had seen her twenty times, to which he replied, “ Certainly, more 
than that.” Then he was asked whether he had not seen her a hundred 
times—whether he couldn’t swear that he had seen her more than fifty 
times—whether he didn’t know that he had seen her at least seventy-five 
times, and so forth ; the satisfactory conclusion which was arrived at, 
at last, being that he had better take care of himself, and mind what he 
was about. The witness having been by these means reduced to the 
requisite ebb of nervous perplexity, the examination was continued as 
follows:— 

“Pray, Mr. Winkle, do you remember calling on the defendant Pick¬ 
wick at these apartments in the plaintiff’s house in Goswell-street, on one 
particular morning, in the month of July last ?” 

“Yes, I do.” 

“Were you accompanied on*that occasion by a friend of the name of 
Tupman, and another of the name of Snodgrass ?” 

“Yes, I was.” 

“Are they here ? ” 

“Yes, they are,”—replied Mr. Winkle, looking very earnestly towards 
the spot where his friends were stationed. 

“Pray attend to me, Mr. Winkle, and never mind your friends,’* 
said Mr. Skimpin, with another expressive look at the jury. “They 
must tell their stories without any previous consultation with you, if none 
has yet taken place (another look at the jury). Now, Sir, tell the gentle¬ 
men of the jury what you saw on entering the defendant’s room, on this 
particular morning. Come, out with it, Sir; we must have it, sooner or later.” 

“The defendant, Mr. Pickwick, was holding the plaintiff in his arms, 
with his hands clasping her waist,” replied Mr. Winkle with natural 
hesitation, “and the plaintiff appeared to have fainted away. ” 

“Did.you hear the defendant say anything?” 

“I heard him call Mrs. Bardell a good creature, and I heard him 
ask her to compose herself, for what a situation it was, if anybody should 
come or words to that effect.” 

“ Now, Mr. Winkle, I have only one more question to ask you, and I 
beg you to hear in mind his lordship’s caution. Will you undertake to 
swear that Pickwick, the defendant, did not say on the occasion in 
question. 4 My dear Mrs. Bardell, you’re a good creature; compose yourself 
to this situation, for to this situation you must come,’or words to that 
effect?” 

“I—I didn’t understand him so, certainly,” said Mr. Winkle astound¬ 
ed at this ingenious dove-tailing of the few words he had heard. ' “ I was 
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on the stair case, and couldn’t! hear distinctly; the impression on my 
mind is-” 

The gentlemen of the jury want none oflhe impressions on your 
mind, Mr.Winkle, which I fea^would be of little service to honest straight¬ 
forward men, ” interposed Mr. Skimpin. 

“ You were ou the staircase, and didn’t distinctly hear; but you will 

not swear that Pickwick did not make use of the expressions I have 
quoted? Do I understand that?” 

No, I will not, replied Mr. Winkle; and down sat Mr. Skimpin 
with a triumphant countenance. 

Mr. Pickwick s case had not gone off in so particularly happy a 
manner, up to this point, that it could very well afford to have any 
additional suspicion cast upon it. But as it could afford to be placed in a 
rather better light, if possible, Mr. Phunky rose for the purpose of getting 
something important out of Mr. Winkle in re-examination. Whether he 
did get anything important out of him, will immediately appear. 

“ I believe, Mr. Winkle,” said Mr. Phunky, “that Mr. Pickwick is not 
a young man?” 

“Oh no,” replied Mr. Winkle ; “old enough to be my father.” 

“You have told ray learned friend that you have known Mr. Pickwick 
a long time. Had you ever any reason to suppose or believe that he wat 
about to be married?” 

“Oh no, certainly not, ” replied Mr. Winkle with so much eagerness 
that Mr. Phunky ought to have got him out of the box with all possible 
dispatch. Lawyers hold that there are two kinds of particularly bad 
witnesses : a reluctant witness, and a too-willing witness ; it was Mr. 
Winkle’s fate to figure in both characters. 

“I will even go further than this Mr. Winkle,” continued Mr. Phunky 

in a most smooth and complacent manner. “Did you ever see anything in 

Mr. Pickwick’s manner and conduct towards the opposite sex to induce 

you to believe that he ever contemplated matrimony of late years in anv 
case?” 9 

“Oh no ; certainly not,” replied Mr. Winkle. 

“Has his behaviour when females have been in the case, always been 
that of a man, who, having attained a pretty advanced period of life, 
content with his own occupations and amusements, treats them only as a 
father might his daughters?” 

“Not the least doubt of it,” replied Mr. Winkle, in the fulness of his 
heart. “That is-yes-oh yes-certainly.” 

“You have never known anything in his behaviour towards Mrs. 
Bardell, or'any other female, in the least degree suspicious?” said Mr. 
Phunky, preparing to sit down,for Serjeant Snubbin was winking at him. 

N-n-no,” replied Mr. Winkle, “except on one trifling occasion,which 
I have.wo doubt, might be easily explained,” ’ 
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Now, if the unfortunate Mr. Phunky had sat down when Serjeant 
Snubbin winked at him, or if Serjeant Buzfuz had stopped this irregular 
cross-examination at the outset (which he knew better than to do, observ¬ 
ing Mr. Winkle’s anxiety, and well knowjpg it would in all probability 
lead to something serviceable to him), this unfortunate admission would 
not have been elicited. The moment the words fell from Mr. Winkle’s 
lips, Mr. Phunky sat down, and Serjeant Snubbin rather hastily told him 
he might leave the box, which Mr. Winkle prepared to do with great 
readiness, when Serjeant Buzfuz stopped him. 

“Stay, Mr. Winkle—stay,” said Serjeant Buzfuz, “will your lordship 
have the goodness to ask him, what this one instance of suspicious beha¬ 
viour towards females on the part of this gentleman, who is old enough to 
be his father, was? ” 

“You hear what the learned counsel says, Sir,” observed the judge, 
turning to the miserable and agonised Mr. Winkle, “describe the occasion 
to which you refer. ” 

“My lord,” said Mr. Winkle, trembling with anxiety, “I—I’d rather 
not. ” 


“Perhaps so,” said that little judge; : but you must. 


1* 


Amid the profound silence of the whole court, Mr. Winkle faltered out, 
that the trifling circumstance of suspicion was Mr. Pickwick’s being found 
in a lady’s sleeping apartment at midnight, which had terminated, he 
believed, in the breaking off of the projected marriage of the lady in 
question, and led, he knew, to the whole party being forcibly carried 
before George Nupkins, Esq., magistrate and justice of the peace, for the 
borough of Ipswich! 

“You may leave the box. Sir,” said Serjeant Snubbin. Mr. Winkle 
did leave the box, and rushed with delirious baste to the George and 
Vulture, where he was discovered some hours after, by the waiter 
groaning in a hollow and dismal manner, with his head buried beneath the 
sofa cushions. 

What a contrast is the way in which Sam Weller acquitted himself 
in the witness-box. All the force and fury of Serjeant Buzfuz were 
spent in vain on little Sam. Sam.was clever. Nature made him so. Not 
so Winkle. 

It was quite unnecessary to call Samuel Weller; for Samuel Weller 
stepped briskly into the box the instant his name was pronounced; 
and placing his hat on the floor, and his arms on the rail, took a bird’s— 
eye view of the bar, and a comprehensive survey of the bench with a 
remarkably cheerful and lively aspect. 

“ What’s your name, Sir ? ” enquired the judge. 

“ Sam Weller, my Lord,” replied that gentleman. 

“ Do you spell it with a ‘ V’ or a ‘W’ enquired the judge. 
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“ That depends upon the taste and fancy of the speller, ray Lord,” 
replied Sam, “I never had occasion to spell it more than once or twice in 
ray life, but I spells it with a ‘V.’ ” 

Here a voice in the gallery exclaimed aloud, “Quite right too, Sami* 
vel; quite right. Put it down a we, my Lord, put it down a we.” 

“ Who is that, that dares to address the court?” said the little judge, 
looking up “Usher.” 

“ Yes, ray Lord.*’ 

“ Bring that person here instantly.” 

“ Yes, my Lord.” 

But as the Usher didn’t find the person, he didn’t bring him; and, 
after a great commotion, all the people who had got up to look for the 
culprit, sat down again. The little judge turned to the witness as soon 
as his indignation would allow him to speak, and said : 

“ Do you know who that was, Sir?” 

“ I rayther suspect it was my father, my lord,” replied Sam. 

“ Do you see him here now?” said the judge. 

“ No, I don’t, my lord,” replied Sam, staring right up into the lantern 
in the roof of the court. 

“ If you could have pointed him out, I would have committed him 
instantly,” said the judge. Sam bowed his acknowledgments and 
turned, with unimpaired cheerfulness of countenance towards Serjeant 
Buzfuz. 

“ Now, Mr. Weller.” said Serjeant Buzfuz. 

“ Now, Sir,” replied Sam. 

“ I believe you are in the service of Mr. Pickwick, the defendant in 
this case. Speak up, if you please, Mr. Weller.” 

“ I mean to speak up, Sir,” replied Sam, “ I am in the service 
o’that’ere genTman, and a very good service it is.” 

“Little to do, and plenty to get, I suppose?” said Serjeant Buzfuz, 
with jocularity. 

“Oh, quite enough to get, Sir, as the soldier said when they ordered 
him three hundred and fifty lashes,” replied Sara. 

“You must not tell us what the soldier, or any other man, said, Sir,” 
interposed the judge, “it’s not evidence.’ 

“Very good, my lord,”replied Sam. 

“Do you recollect anything particular happening on the morning 
wheh you were first engaged by the defendant, eh, Mr. Weller?” said 
Serjeant Buzfuz. 

“Yea I do, Sir,” replied Sam. 

, *f -»Have the goodness to tell the jury what it was.” ' 

.18 >j 
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“I had a reg’lar new fit out o’clothes that mornin’, genTmen of the 
jury,” said Sara, “and that was a wery partickler and uncommon circum¬ 
stance with me in those days.” 

Hereupon there was a general laugh; and the little judge, looking 
with an angry countenance over his desk, said, “ You had better be 
careful, Sir.” 

“ So Mr. Pickwick said at the time, my Lord,” replied Sam, “ and I 
was wery careful o’ that ‘ere suit ’clothes ; wery careful indeed, my Lord.” 

The judge looked sternly at Sara for full two minutes, but Sam’s 
features were so perfectly calm and serene that he said nothing, and 
motioned Serjeant Buzfuz to proceed. 

“ Do you mean to tell me, Mr. Weller,’’ said Serjeant Buzfuz, folding 
his arms emphatically, and turning half round to the jury as if in mute 
assurance that he would bother the witness yet—“ Do you mean to tell 
me, Mr. Weller, that you saw nothing of defendant, which you have 
heard described by the witnesses? ” 

“Certainly not,” replied Sam, “I was in the passage ’till they 
called me up and then the old lady was not there.” 

“ Now, attend, Mr.Weller,” said Serjeant Buzfuz, dipping a large pen 
into the inkstand before him, for the purpose of frightening Sam with a 
show of taking down his answer. “ You were in the passage and yet 

saw nothing of what was going forward. Have you a pair of eyes, 
Mr. Weller ? ” 

“ Yes, I have pair of eyes,” replied Sam, “ and that’s just it. If they 
wos a pair o’ patent double million magnifyin* gas microscopes of hextra 
power, p’raps I might be able to see through a flight o’stairs and. a deal 
door ; but bein’ only eyes you see, my vision’s limited.’’ 

At this answer, which was delivered without the slightest appearance 
of irritation, and with the most complete simplicity and equanimity of 
manner, the spectators tittered, the little judge smiled, and Serjeant 
Buzfuz looked particularly foolish. After a short consultation with 
Dodson and Fogg, the learned Serjeant again turned towards Sam, and 
said, with a painful effort to conceal his vexation, “ Now, Mr. Weller, I’ll 
ask you a question on another point, if you please.” 

“ If you please, Sir,” rejoined Sam, with the utmost good humour. 

“Do you remember going up to Mrs. Bardell’s house, one night in 
November last?” • 

“Oh yes, wery well.” 

“Oh, you do remember that Mr. Weller,” said Serjeant Buzfuz, re¬ 
covering his spirits, “I thought we should get at something at last.” 

. “I ray the r thought that, too, Sir,”, replied Sam ; and at this the 
spectators tittered again. 

“Well, I suppose you went up to' have a little talk about this trial—eh* 
Mr. Weller?” said Serjeant Buzfuz, looking knowingly at the jury. 
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I went up to pay the rent ; but we did get a talkin’ about the trial,” 
replied Sara. 

“Oh you did get a talking about the trial,” said Serjeant Buzfuz. 

brightening up with the anticipation of some important discovery. “Now 

what passed about the trial ; will you have the goodness to tell us, Mr. 
Weller?’ 


“Vithall the pleasure in life, Sir,” replied Sam. 

“After a few unimportant observations from the two wirtuous females 
as has been examined here to-day, the ladies get into a very great state 
o admiration at the honorable conduct of Mr. Dodson and Fogg—them 
two genTmen as is settled near you now.” This, of course, drew general 
attention to Dodson and Fogg, who looked as virtuous as possible. 

The attornies for the plaintiff,” said Mr. Serjeant Buzfuz, “well they 
spoke in high praise of the honorable conduct of Messrs. Dodson and 
Fogg, the attornies for the plaintiff, did they ?” 


Yes, said Sara, they said what a wery gen’rous thing it was o’ 

them to have taken up the case on speculation, and to charge nothin’ at 

all for costs, unless they got ’em out of Mr. Pickwick.” 

At this very unexpected reply, the spectators tittered again and 
Dodson and Fogg, turning very red, leant over to Serjeant Buzfuz, and in 
a hurried manner whispered something in hi s ear. 

“You are quite right,” said Serjeant Buzfuz aloud, with affected com¬ 
posure. Its perfectly useless, my lord, attempting to get at any 
evidence through the impenetrable stupidity of this witness. I will not 
trouble the court by asking him any more questions. Stand down, Sir.” 

'‘Would any other genTman like to ask me anythin’ ?” inquired 

Sam, taking up his hat, and looking round most deliberately. 

“Not I, Mr. Weller, thank you,” said Serjeant Snubbin laughing. 

“You may go down, Sir,” said Serjeant Buzfuz, waving hij head 
impatiently. Sam went down accordingly, after doing Messrs. Dodson 

and Fogg’s case as much harm as he conveniently could, and saying just 

as little respecting Mr. Pickwick as might be, which was preciselv thp 

object he had had in view all along. 30 


(39) Dickens’ Pickwick Papers. 



CHAPTER VI. 

SEVERE CROSS-EXAMINATION. 


The late ex-Governor Robinson used to tell a story ' in which he 
acknowledged that the only witness who ever made him throw up his 
hands and leave the court room was a green Irishman. 

Mr. Robinson at the time was counsel for one of the big railroads. 

A section hand had been killed by an express train 
Railroad case. m ^ and kis widow was suing for damages. The rail¬ 
road had a good case, but Mr. Robinson made the 
mistake of trying to turn the main witness inside out. 

The witness, in his quaint way, had given a graphic description of 
the fatality, occasionally shedding tears and calling on the saints. 
Among other things he swore positively the locomotive whistle was not 
sounded until after the whole train had passed over his departed friend. 
Then Mr. Robinson thought he had him. 

“ See here, Mr. McGinnis,*’ said Mr. Robinson, “you admit that the 
whistle blew.” 


“Yes, sor, it blew, sor.” 

“Now, if that whistle sounded in time to give Michael warning, the 
fact would be in favour of the company, wouldn’t it ?” 

“Yes, sor, and Mike would be testifying here this day.” The* jury 
giggled. 

“Never mind that. You were Mike’s friend, and you would like to 
help his widow, but just tell me now what earthly purpose there could be 
for the engineer to blow that whistle after Mike had been struck ?” 

“ I presume that the whistle wor for the next man on the track, sir.” 
Mr. Robinson retired, and the widow got all she asked for. 1 

• 

“ Cross-examination is admittedly the most difficult of all the varied 
work to which a lawyer is called to turn his hand, how difficult only 
those who have tried it can appreciate. To dwell for a moment on an 
aspect of the matter somewhat professional, there are, generally speaking, 
two schools of cross-examination. One is known by the description which 

is always sure to appear in the headlines to a 
newspaper report of a sensational trial, “Severe 
cross-examination.” By this method the witness is 
taken over the whole facts of the case and minutely catechised as *to 
his acquaintance with them. Given a very skilful counsel and a 
flagrantly dishonest witness, this style may serve its purpose, but, as a 


Severe 

nation. 


cross-exami- 


(1) 17 Green Bag 704. 
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general rule, witnesses tell some truth, arc not fools and are not inclined 
to be like clay in the hands of the examiner. 

Not infrequently, then the “severe cross-examination*’ gives an able 
witness the opportunity of emphasizing his evidence-in-chief, and 
driving home points actually unnoticed in his first examination. The 
Tichborne claimant was subjected to a “severe cross-examination” before 
t)ie magistrate prior to committal, and, in the opinion of Sir Henry 
Hawkins, it was out of the questions then put to him that he to a great 
extent fortified his case subsequently. A short cross-examination, on 
the other hand, leaves well or bad alune, and instead of attempting to 
prove the witness a liar out of his own mouth, relies on the testimony of 
other witnesses to nullify the objectionable evidence. 

But it may be dangerous to ask too little as well as too much. To 
minutely probe into statements may seem to be, and not seldom 
is, wasting the time of the court but not always. “ 1 was counsel,” 
narrates an American lawyer, “for a railway company, and I won the 
case for the defence mainly on account of the testimony of an old 
coloured man who was stationed at the crossing. When asked if he 
had swung his lantern as a warning, the old man swore positively “ I 
surely did.’’ I subsequently called on the old negro and complimented 
him on his testimony. He said, “ Thankee, Marse John, I got along all 
right, but I was awfully scared ‘cause I was afraid dat lawyer man was 
goin’ to ask me was my lantern lit. The oil had gone out before the 
accident.” 2 

“ What is called a severe cross-examination, when applied to truthful 
witness , only makes the truth stand out more clearly , and unless counsel 
is able to arrive in his own mind at a satisfactory opinion, it is far better to 
ask nothing than to flounder on with the chance of (jetting out something by 
a crowd of questions. A truthful witness usually adheres to the dry statement 
of facts, and avoids diverting attention by introducing irrelevant matter ; 
and I think a remark I made to a jury upon one occasion is a sound one. 
It was upon a trial before Chief Justice Erie. I had put a question to a 
witness as to what he was doing at a particular time, this being a matter 
important to the inquiry. ‘I was talking to a lady,’ was his answer; adding 
* I will tell you who she was, if you like. You know her very well.’ I 
made no observation at the time but when addressing the jury said that 
m y experience led me to the conclusion that honest witnesses endeavoured 
to keep themselves to the facts they came to prove, but that lying ones 
endeavoured to distract the attention by introducing something irrelevant 
and I think this remark is worth consideration, and points out one of the 
testa of truth or falsehood in a person under examination.” 3 

(2) Article in the Central Law Magazine, by Mr. Chancery Lane, reproduced'in the 
Chioago Legal News, 33 Canadian Law Times 791-792. 

(8) Ballautine’S Experiences 126. 
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Ballantine was a very able advocate. His great forte was cross- 
examination, and he certainly was not amenable to the censure frequently 
cast on the Bar generally, of needlessly harassing witnesses with ques¬ 
tions injurious to their character and only calculated to outrage their 
feelings. I have known many instances in which a witness has been 
produced against him, whose reputation he might have torn to shreds, if 
it had served the purpose of his client to have the lash administered; but, 
when the testimony was of no great importance, he has allowed the 
witness to go down with scarcely a question put to him.” 4 

Juries are very sensitive on this score. Nothing can be more danger¬ 
ous to your client than to instil into the jury an idea that a witness is 
being unfairly treated. Many a winning case has been lost by counsel 
too strongly and persistently denouncing a witness—although one, on all 
hands admitted to be discreditable but who was still entitled to fair play. 5 

It is not always safe to press a question upon a witness who mani¬ 
fests a disinclination to answer. Whether it is or is not safe must depend 
upon the peculiar circumstances of the case. If it is apparent from the 

conduct of the witness, or from the general scope of his testimony, that 

his reluctance proceeds from a desire to give the examiner no comfort, 
then press the question with decision and energy. But it should never be 
assumed without good reason that this is the cause of his reluctance. If 
the reluctance proceeds from a fear that he will expose himself to 
censure or disgrace, do not press him if, while his answer may bring 
disgrace, it will also bring sympathy. If it brings sympathy, it will 
produce evil not easily remedied.” 0 

“The excitement of forensic contest must at times give rise to a cer- 

tain degree of heat, and the warm blood of youth is 
forensic coiitest?’ apt to betray itself in altercation. But no one who 

has seen three decades of the law can fail to observe 
enormous improvement in the demeanour of counsel towards each other. 

Heat and altercation. Moreover, there ls a remarkable absence of anything 

like malice or uncharitableness out of court. Indeed 

the profession, which is by no means the bed of roses which the public 
fondly imagine, has this to its advantage, that the friendships formed 
among its members are very numerous and very real. Side by side with 
the change in manners of counsel, one to another, there has also been an 
advance in courtesy towards the suitors' and witnesses. There must be oc¬ 
casions on which it is necessary to press witnesses into admissions against 
themselves, and even to recall their past history, but this is now done 
with the desire to inflict as little pain as possible. No one wishes to 
arrogate to the Bar any special credit for these reforms. They are 
only part of the general tendency, in the minds of the people at large 
towards pity for, rather than condemnation of wrong-doers. Indeed it is 


(4) Robinson’s Bench and the Bar 60. 


(5) , Ibid 61. 


\ 


(6) Elliott p. 245. 
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now a somewhat risky business to cross-examine a witness as to his past 
career with a view to his discredit, for the foreman of the jury will stand 
up and say, My Lord, has this anything to do with the case?” And then 
the counsel begins to think that the verdict is slipping away from his 
side. Neither the jury nor the public has the least idea how often the 
brief of counsel contains a mass of information about the suitors and the 
witnesses with the intention that this shall be used in cross-examination 
to their discredit, and how often the information is not used in spite of 
the pressure put upon counsel by the client. 7 

I know nothing so embarrassing to counsel as an instruction to ask 
questions derogatory to character. Suppose counsel has in his brief a 
sad lecord of the party to the suit against whom he is retained, or of the 
principal witness. It by no means follows that it is just to use it. You 

have to ask yourself many searching questions. Is the matter at issue 

so serious as to demand exposure with all its pain to the victim? Does the 
record really impeach the veracity of the person, as distinct from his 
morality? Will justice be hindered or advanced by the question? Although 
the client may rub his hands with delight at the discomfiture of his foe, 
it is no part of the office of counsel to lend himself to that kind of war¬ 
fare. The only justification for an interrogatory as to the past history 
of a witness is, that the answer must tend directly to show that he is 
not at all likely to tell the truth. Apart from these considerations of what 
is just there is the policy of the thing. Will it shock the jury and enlist 
their sympathy for, rather than their distrust of the witness? And if the 
witness is a woman who can put on a pathetic air and pour forth a flood 
of tears at the right moment, the humanity of the jury is apt to revolt at 
the treatment. On the other hand, if no such questions are asked, the 
counsel on the other side demands of the jury that his client shall be 
believed, because nothing has been asked tending in any way to pre¬ 
judice his or her reputation.” 8 


The following good illustration of the danger of a severe cross 
examination is cited in Harris’ Illustrations in Advocacy. 9 


This was an action for damages against a Tramway Co. The plain- 

illustrative cases. tlff was the wife of a respectable builder in the 

country who was on a visit in London. “A tram-car, 
which she hailed, had stopped. As she was getting on the platform at 
the entrance of the car, the driver started the car, which went on with a 
jerk, and the lady unable to retain her footing with one foot on the 


(7) George Witt’s life in the law pp. 42-44 

(8) Ibid. 44-45 The parties’ appreciation of their own supreme importance in suggest 
ing questions reminds one of the story of the highwayman, of whom it is related that 
when the ohaplairi on the way to the scaffold, said he feared they would be late the con 
demned one answered “Never trouble about that, sir ; they can’t begin without u« 
(Wellman’s Day in Court 176.) 

(9) Pp.56—59, 
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ground and the other on the platform, was thrown down with considerable 
violence. 

She was taken to a surgery, where she fainted, and was afterwards 
conveyed to her lodgings. There she remained under medical treatment 
for several weeks. 

After returning to her home in Yorkshire she became worse, and was 
attended to by a local doctor. He saw at once that she was suffering 
from a broken rib. This fact he communicated to the manager of the 
Tramway Co. Their “medical adviser” ridiculed the idea of a broken rib, 

i i although the local doctor had stated in his report 
rib. that if the Tramway s medical adviser would 

come down he could ascertain the fact without diffi¬ 
culty, and that he could hear the rib was broken when the patient breath¬ 
ed. The medical gentleman, however, of the Tramway Co. was perfectly 
certain without any examination that the rib was not broken, and for 
this most satisfactory reason, that if it had been, he must have discovered 
it. Other doctors for the Company were also prepared to give evidence 
for the Company that “ it was impossible for a rib to be broken and not 
to be discovered on the first examination.” The reader will bear this in 
mind, as it will be of some importance at a later stage. 

The local doctor desired the Company’s medical officer might be sent 
down, so as to prevent it being said that it was a “ hole-and-corner 
examination.” They refused however to do so. Having’examined the 
injured woman, they were quite sure that if the rib had been broken they 
must have discovered it. 

The issue was simple enough. Did the car start without allowing 
the woman time to get in ? 

The cross-examination should have been directed to that issue : but 
the Tramway’s counsel thought otherwise. His first question was 
“ Did you not at one time keep a green grocer’s shop?”—Intended to 
show that green grocer’s rib was not of so much value as a builder’s. 
The first necessity of an irrelevant question is that it should be harmless; 
the second, that it be useful. This, as the reader sees, was neither the 
one nor the other. 

The answer was : “Never.” 

The next question was equally damaging to the defendants. 

Counsel: “ Has not your husband mortgaged his house ?” 

Witness: “Not that I know of. I never heard of it, if he has.’’ 

Counsel: “Be careful, madam ; you are on your oath. Has not your 
hasband mortgaged his house ?” 

Witness: “ I have said I have never heard of it.” 

Counsel: “Do you keep the books, madam ? Now, be careful.” . , 

Witness: “Keep the books,” she said. 
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Do you mean his trade books?” 

Do you keep the books?” was my question. 
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it 


Answer it. 


tl 


I keep the rent books and let the houses.” 

Has he got any houses, madam? Take care, you are on 


Most certainly,” answered the doctor. 

“ How did you test it ? ” 

t< “ D required little testing. You could hear it.” 

“Will you swear that? Now, be careful Sir, we have doctors 


“Certainly he has.” 

Why; has he not applied for donations to a friendly society 
because he was hard up?” 

Witness : “I never heard of such a thing.” 

Counsel ; “Will you swear that madam?” 

Witness : “ I have sworn it.” 

All this, it may be noted, has nothing to do either with the broken 
rib or the starting of the car without giving the lady time to get up. 

The next important witness was the local doctor. His evidence 

was merely as to the injuries. He might have been let alone without 

much harm. But he was subjected to a ‘severe’ kind of cross-examina¬ 
tion, with what result we shall see. 

Counsel : “ Will you swear, Sir, that a rib was broken? On your oath 
Sir ? ” ’ 

Witness 

Counsel 

Witness 

Counsel 
here.” 

Witness : “Yes ; but they did not come to exam ine the plaintiff when I 
urged the Company to send them.” 

Counsel : “ I did not ask you that. Sir. Confine yourself to an- 
swering my questions, please.” 

That is proper advice, no doubt ; but questions sometimes have a 
wide range, which cannot be contracted after they are asked. The time 
to limit them to the exact answer you wish is before you ask it. 

Counsel : “You have been in trouble, haven’t you?” 

Witness : “ Trouble?” 

Counsel : “ Oh, you know what I mean. Come now, haven’t you been 
in trouble ? Were you not charged with indecently assaulting a girl?” 

These were the learned counsel’s “instructions.” 

The witness, overwhelmed with anguish, admitted it. But the 
matter was soon set right. The doctor broke down in the witness-box* 
but the judge came to his relief, and ascertained that many years ago a 
false blackmailing charge was made against him by a dissolute girl to 
whom he had gratuitously rendered service, but it had been at once 
cleared up; the doctor was proved to have been innocent of the charge* 
and, retaining all his appointments in the town, retained also what was’ 

jnQre valuable, the respect and esteem of all who knew him. 

W 
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Such an attack on his character and his professional honour had its 
effect upon the jury, and there was no need to call further evidence. 
They showed their opinion in the award of heavy damages, not in the 
mere expression of their sympathy for the doctor. 

There have been several strong comments protesting against the 
severity of the cross-examination of witnesses. There are also evidences 
of widespread feeling of discontent with such methods altogether too 
prevalent in our court rooms. The purpose of some process of extracting 
evidence seems to be to prevent a witness from telling “ the truth, the 
whole truth, and nothing but the truth,” and to frighten, confuse, or 
irritate him into saying something that will be misconstrued by a jury. 
Some lawyers are in the habit of walking close up to the witness stand, 
glaring at witnesses, shaking their fingers at them, and addressing them 
very much as Simon Legree addresses his slaves in the very cheerful 
drama of Uncle Tom’s Cabin. A good many spectators at trials wonder 
under what law a lawyer is permitted to assume this attitude towards a 
person who is not a criminal nor a social outcast, but who is in the witness 
stand in the performance of a duty of great value to the community and 
state. The most disagreeable feature of this style of proceeding is its 
utter cowardice. There are very few lawyers who would venture to 
address men in such a rude manner outside of a court room, and without 
the protection of a judge. When they address women so, they simply 
aggravate their offence. Surely the evidence in any case can be 
obtained by methods more suitable to the dignity of a oourt-room. 
Judges should protect witnesses who are generally afraid to make a 
protest for fear of being adjudged guilty of contempt of court.—New 
York Times cited in 34 Ame. Law Rev. (1900) 245. 

The following is a good illustration of severe cross-examination, 
and is taken from Wellman’s Art of Cross-examination 10 :— 

“On the fourth day of December, 1891, a stranger by the name of 
Norcross came to Russell Sage’s New York Office and sent a message to 

him that he wanted to see him on important business 

mination S 0 f r0 Russdi and ^at he had a letter of introduction from Mr. 
Sage. John Rockefeller. Mr. Sage left his private office, 

and going up to Norcross, was ^handed an open 
letter which read, This carpet-bag I hold in my hand contains ten 
pounds of dynamite, and if I drop this bag on the floor it will destroy 
this building in ruins and kill every human being in it. I demand 
twelve hundred thousand dollars, or I will drop it. Will you give it? 
Yes or no?”’ ■ ; ^ 

Mr. Sage read the letter, handed it back to Norcross, and suggested 
that he had a gentleman waiting for him in his private office, and could 
be through his business in a couple of minutes when he would give the 
matter his attention. 


(10) For a report of tho proceedings see the New York Sun, March 1894. 
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Norcross responded : “Then you decline my proposition ? Will you 
give it to me ? Yes or no ?” Sage explained again why he would have to 
postpone giving it to him for two or three minutes to get rid of some one 
in his private office, and just at this juncture Mr. Laidlaw entered the 
office, saw Norcross and Sage without hearing the conversation, and 
waited in the anteroom until Sage should be disengaged. As ho waited, 
Sage edged toward him and partly seating himself upon the table near 
Mr. Laidlaw, and without addressing him, took him by the left hand as if 
to shake hands with him, but with both his own hands, and drew 
Mr. Laidlaw almost imperceptibly around between him and Norcross. 
As he did so, he said to Norcross, “ If you cannot trust me, how can you 
expect me to trust you ?” 

With that there was a terrible explosion. Norcross himself was 
blown to pieces and instantly killed. Mr. Laidlaw found himself on the 
floor on top of Russell Sage. He was seriously injured, and later brought 
suit against Mr. Sage for damages upon the ground that he had purposely 
made a shield of his body from the expected explosion. Mr. Sage denied 
that he had made a shield of Laidlaw or that he had taken him by the 
hand or altered his own position so as to bring Laidlaw between him and 
the explosion. 

The case was tried four times. It was dismissed by Mr. Justice 
Andrews, and upon appeal the judgment was reversed. On the second 

9 

trial before Mr. Justice Patterson the jury rendered a verdict of $.25,000 
in favor of Mr. Laidlaw. On appeal this judgment in turn was reversed. 
On a third trial, also before Mr. Justice Patterson, the jury disagreed ; 
and on the fourth trial before Mr. Justice Ingraham the jury rendered a 
verdict in favor of Mr. Laidlaw of $.40,000, which judgment was sustain¬ 
ed by the General Term of the Supreme Court, but subsequently reversed 
by the Court of Appeals. 6 

Exception on this appeal was taken especially to the method used in 
the cross-examination of Mr. Sage by Mr. Choate. Thus the cross-ex¬ 
amination is interesting, as an instance of what the New York Court of 
Appeals has decided to be an abuse of cross-examination into which, 
through their zeal, even eminent counsel are sometimes led. It also 
shows to what lengths Mr. Choate was permitted to go upon the pretext 
of testing the witness’s memory. 

It was claimed by Mr. Sage’s counsel upon the appeal that “the 

right of cross-examination was abused in this case to such an extent as 

to require the reversal of this monstrous judgment, which is plainly the 
precipitation and product of that abuse.” And the Court of Appeals 
unanimously took this view of the matter. 

After Mr. Sage had finished his testimony in his own behalf, Mr. 
Choate rose from his chair to cross-examine; he sat on the table back of 
the counsel table, swinging his legs idly, regarded the witness smilingly 
and then began in an unusually low voice. * 
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Mr. Choate: “Where do you reside, Mr. Sage?” 

Mr. Sage: “At 506 Fifth Avenue.” 

Mr. Choate: (still in a very low tone) “And what is your age now?” 

Mr. Sage: (promptly). “Seventy-seven years.” 

Mr. Choate: (with a strong raising of his voice) “Do you ordinarily 
hear as well as you have heard the two questions you have answered me?” 

Mr. Sage: (looking a bit surprised and answering in an almost inaudi¬ 
ble voice) “Why, yes.” 

Mr. Choate: “Did you lose your voice by the explosion?” 

Mr. Sage: “No.” 

Mr. Choate: “You spoke louder when you were in Congress, didn’t 
you?” 

Mr. Sage: “I may have.” 

Mr. Choate: (resuming the conversational tone, began an unexpected 
line of questions by asking in a small-talk voice) “What jewelry do you 
ordinarily wear?” Witness answered that he was not in the habit of wear¬ 
ing jewelry. 

Mr. Choate: “Do you wear a watch?” 

Mr. Sage: “ Yes.” 

Mr. Choate: And you ordinarily carry it as you carry the one you 
have at present in your left vest pocket ?” 

Mr. Sage: “ Yes, I suppose so.’* 

Mr. Choate: “ Was your watch hurt by the explosion?” 

Mr. Sage: “ I believe not.” 

Mr. Choate: “ It was not even stopped by the explosion which per- 
foratod your vest with missiles ?” 

Mr. Sage: “ I do not remember about this.” 

The witness did not quite enjoy this line of questioning and swung 
his eye-glasses as if he were a trifle nervous. Mr. Choate, after regard- 
ing him in silence for some time, said, “ I see you wear eye-glasses." 
The witness closed his glasses and put them in his vest pocket, where¬ 
upon Mr. Choate resumed, “ And when you do not wear them, you carry 
them, I see, in your vest pocket.” 

Mr. Choate : “ Were your glasses hurt by that explosion which 
inflicted forty-seven wounds on your chest ?” 

Mr. Sage: “ I do not remember.” 

Mr. Choate: “ You certainly would remember if you had to buy a 
new pair ?” 

If the witness answered this question, his answer was lost in the 
laughter which the court officer could not instantly check. 

Mr. Choate: “ These clothes you brought here to show,—you are 
sure they are the same you wore that day ?” 

Mr. Sage: “ Yes.” 

Mr. Choate: “ How do you know?” 

Mr. Sage: “ The same as you would know in a matter of that kind,’’ 
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Mr. Choate: “ Were you familiar with these clothes ?’ 

Mr. Sage: “Yes, Sir.” 

Mr. Choate: “ How long had you had them ?” 

Mr. Sage: “ Oh, some months.” 

Mr. Choate: “ Had you had them three or four years ?” 

Mr. Sage: “No.” 

Mr. Choate: “ And wore them daily except on Sundays?” 

Mr. Sage: “ I think not ; they were too heavy for summer wear.” 

Mr. Choate: “ Do you remember looking out of the window that 
morning when you got up to see if it was cloudy, so that you would know 
whether to wear the old suit or not ?” 

Mr. Sage: “ I do not remember.” 

Mr. Choate: “ Well, let go now ; how is your general health,—good 
as a man of seventy-seven could expect ?” 

Mr. Sage: “ Good, except for my hearing.” 

Mr. Choate: “ And that is impaired to the extent demonstrated here 
on this cross-examination ?” 

The witness did not answer this question, and after some more kindly 
inquiries regarding his health, Mr. Choate began an even more intimate 
inquiry concerning the business career of Mr. Sage. 

He learned that the millionaire was born in Verona, Oneida 
Country, went to Troy when he was eleven years old, and was in business 
there until 1863, when he came to this city. 

Mr. Choate: “What was your business in Troy ?” 

Mr. Sage: “Merchant.” 

Mr. Choate: “What kind of a merchant ?” 

Mr. Sage: “A gi^cer, and 1 was afterwards engaged in banking and 
railroad operating.” 

Mr. Sage, as a railroad builder, excited Mr. Choate’s liveliest 
interest. He wanted to know all about that,—the name of every road he 
had built or helped to build, when he had done this, and with whom he 
had been associated in doing it. He frequently outlined his questions by 
explaining that he did not wish to ask the witness any impudent ques¬ 
tions, but merely wanted to test his memory. The financier would some¬ 
times say that to answer some questions he would have to refer to his 
books, and then the lawyer would pretend great surprise that the witness 
could not remember even the names of roads he had built. Mr. Sage said, 
“Possibly we might differ as to what is aiding a road. Some I have 
aided as a director, and some as a stock-holder.” 

“No, we won’t differ; we will divide the question,” Mr. Choate said. 
“First name the roads you have aided in building as a director, and then 
the roads you have aided in building as a stock-holder.” The witness 
either would not,' or could not, and after worrying him with a hundred 
questions on this line, Mr. Choate finally exclaimed, “Well, we will let 
that go.” 


t 
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Next the cross-examiner brought the witness to consider his rail¬ 
road building experience after he left Troy and came to New York, 
whereby he managed, under the license of testing the memory of the 
witness, to show the jury the intimate relations which had existed be¬ 
tween Mr, Sage and Mr. Jay Gould, and finally asked the witness point 
blank how many roads he had assisted in building in connection with 
Mr. Gould as director or stockholder. After some very lively 
sparring the witness thought that he had been connected in one way or 
another in about thirty railroads. “Name them,” exclaimed Mr. Choate. 
The witness named three and then stopped. 

Mr. Choate (looking at his list): “There are twenty-seven more. 
Please hurry,—you do business much faster than this in your office!” 

Mr. Sage said something about a number of auxiliary roads that had 
been consolidated, and roads that had been merged, and unimportant 
roads whose directors met very seldom, and again said something about 
referring to his books. 

Mr. Choate: “ Your books have nothing to do with what I am trying 
to determine, which is a question of your memory.” 

The witness continued to spar, and at last Mr. Choate exclaimed, 
‘Now is it not true that you have millions and millions of dollars in roads 
that you have not named here ? ” 

All of the counsel for the defence were on their feet, objecting to 
this question, and Mr. Choate withdrew it, and added, “ It appears you 
cannot remember, and won’t you please say so ?” 

The witness would not say so, and Mr. Choate exclaimed, “ Well, I 
give that up,” and then asked, “You say you are a banker; what kind of 
a bank do you run, is it a bank of deposit ? ” The witness said it was not 
and neither was it a bank for circulating notes. “ Sometimes I have 
money to lend,” he said. 

Mr. Choate: “ Oh, you are a money lender. You buy puts and calls 
and straddles ? ” The witness said that he dealt in these privileges. 

“ Kindly explain to the jury just what puts and calls and straddles are,” 
the lawyer said encouragingly. The witness answered: “ They are 
means to assist men of moderate capital to operate.” 

Mr. Choate: A sort of benevolent institution, eh ? ” 

Mr. Sage: It is in a sense. It gives men of moderate means an 
opportunity to learn the methods of business.” 

Mr. Choate: “ Do you refer to puts or calls ? ” 

Mr. Sage: “ To both.” 

Mr. Choate: “ I do not understand.” 

Mr. Sage: “ I thought you would not ” (with a chuckle). 

Mr. Choate affected a puzzled look, and asked slowly, “ Is it some¬ 
thing like this ; they call it and you put it? If it goes down they get the 
chargeable benefit, but if it goes up you get it ?” 
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Mr. Sage: “ I only get what I am paid for the privilege.” 

Mr. Choate: “ Now what is a straddle ? ” 

Mr. Sage: “ A straddle is the privilege of calling or putting. 

“ Why,” exlaimed Mr. Choate, with raised eyebrows, that seems to 


me like a game of chance.” 

Mr. Sage: “ It is a game of the fluctuation of the market. 

“ That is another way of putting it,” Mr. Choate commended, looking 
as if he did not intend the pun. Then he asked: ‘ The market once went 
very heavy against you in this game, did it not?’ Yes, it did, the 
witness replied. 

Mr. Choate: “That was an occasion when your customers could call, 
but not put, eh?” 

Mr. Sage looked as if he did not understand and made no reply. 
Mr. Choate added: “Did you not then have a run on your office?” The 
witness made some reply hardly audible concerning a party of Baltimore 
roughs, who made a row about his office for an hour when he refused to 
admit them. 


This phase of the question was left in that vague condition, and the 
cross-examiner opened a new subject and unfolded a three-column clip¬ 
ping from a newspaper, which was headed, “A Chat with Russell Sage. ^ 
Mr. Choate: “The reporters called on you soon after the explosion? 

Mr. Sage: “Yes.” 

Mr. Choate: “One visited your house?” 

Mr. Sage: “Yes.” 

Mr. Choate: “Did you read over what he wrote? 

Mr. Sage: “No.” 

Mr. Choate: “Did you read this after it was printed ?’ 

Mr. Sage: “I believe,. I did.” 

Mr. Choate: “It is correct?” 

Mr. Sage: “Reporters sometimes go on their own imagination.” 

It developed that the article which Mr. Choate referred to was 
written by a grand-nephew of the witness. When it had thus been 
identified, Mr. Choate' again asked the witness if the article was correct. 

Colonel James exclaimed: “Are you asking him to swear the cor¬ 
rectness of an article from that paper? Nobody could do that. ’ 

“No,” Mr. Choate quickly responded, “ I am asking him to point out 

its errors. Any one can do that.” 

“This,” said Colonel James, “is making a comedy of errors.” 

The witness broke in upon this little relaxation with the remark, 
“The reporter who wrote that was only in my house five minutes. ' 

“Indeed,” exclaimed Mr. Choate, waving the three-column clipping, 
“he got a great deal out of you, and that is more than I have been able 
to 

The first extract from the newspaper clipping read as follows: “Mr. 
Sage looks hale and hearty for an old man—looks good for many years of 

life yet.” 
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Mr. Choate: “Is that true?” 

Mr. Sage: “We all try to hold our own as long as we can.” 

Mr. Choate: “You speak for yourself, when you say we all try to hold 
on to all that we can.” 

At this Mr. James jumped to his feet again, and there was another 
spirited passage at arms. When all had quieted down, Mr. Sage was 
next asked if the article was correct when it referred to him as looking 
like a warrior after the battle.” He thought that the statement was over¬ 
drawn. The article referred to Mr. Sage’s having shaved himself that 
morning, which was three mornings after the explosion; and when he 
had read that, Mr. Choate asked: “Did you have any wounds at that time 
that a visitor could see?*’ 

The witness replied that both of his hands were then bandaged. 

Mr. Choate: “You must have shaved yourself with your feet.’* 

Mr. Choate: Was it a relief to you to see Laidlaw enter the office 
when you were talking to Norcross?” 

Mr. Sage: “No, and if Laidlaw had stayed out in the lobby instead of 
coming into my office, he would have been by Norcross when the explo¬ 
sion took place.” 

Mr. Choate: Then you think Laidlaw is indebted to you for saving 
his life instead of your being indebted to him for saving yours?” 

Mr. Sage: (decidedly) “Yes, sir.” 

Mr. Choate: Oh, that makes this a very simple case, then. Did you 
bring your clerk here to testify as to the condition of the office after the 
police had cleared it out?” 

Mr. Sage: “I did not bring him here, my counsel did.” 

Mr. Choate: “I see, you do not do any barking when you have a dog 
to do it for you.” 

Lawyers Dilon and James jumped up, and Mr. James said gravely, 
“ Which of us is referred to as a dog?” 

Mr. Choate: (laughingly) “Oh, all of us ” 

Mr. Choate seldom reproved the witness for the character of his 
answers, although when he was examined by Colonel James on the re¬ 
examination he was treated with very much less courtesy, for the Colonel 
frequently requested him, and rather roughly, to be good enough to con¬ 
fine his answers to the question. 

Mr. Choate's next question referred to the diagram which had been 
in use up to that point. He asked the witness if it was correct. 

Mr. Sage: “I think it is not quite correct, not quite; if the jury will 
go down there, I would be glad to .have them, be glad to do anything. If 
the jury will go down there, I would be very glad to furnish their trans¬ 
portation,—If they will go.” 

Mr. Choate: “If you won’t furnish anything but transportation, they 
won’t go.” 
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Mr. Sage : It is substantially correct. I had a diagram made and I 
offered an opportunity to Mr. Laidlaw’s counsel to have a correct one 
made. I never withheld anything from anybody.” 

The diagram which Mr. Sage had prepared was produced, and upon 
examination it was seen that it contained lines indicating a wrong rule, 
and had some other inaccuracies which did not seem to amount to much 
really; but Mr. Choate appeared to be very much impressed with these 

differences. 

*‘I want you,” he said to the witness, “to reconcile your testimony 
with your own diagram.*’ 

The witness looked at the diagram for some time, and Mr. Choate, 
observing him, remarked, “You will have to make a straddle to reconcile 
that, won’t you ?” 

Some marks and signs of erasure were seen on the Sage diagram, 
which gave Mr. Choate an opportunity to ask, in a sensational tone, if 
anyone could inform him who has been tampering with it. No one could 
and the diagram was dropped and the subject of a tattered suit of clothes 
taken up again. 

Mr. Choate : “What tailor did you employ at the time of the ex¬ 
plosion ?” 

Mr. Sage : “Several.” 

Mr. Choate : “Name them ; I want to follow up these clothes.” 

Mr. Sage : “Tailor Jessup made the coat and vest.” 

Mr. Choate : “Where is his place ?” 

Mr. Sage : “On Broadway.” 

Mr. Choate : “Is he there now ?” 

Mr. Sage : “Oh, no, he has gone to heaven.” 

Mr. Choate : “To heaven where all good tailors go? Who made the 
trousers ?” 

Mr. Sage : “I cannot tell where I may have bought them.” 

Mr. Choate : “Bought them ? You do not buy ready-made trousers, 
do you?” 

Mr. Sage: “ I do sometimes. I get a better fit.” 

Mr. Choate: “ Get benefit?” 

Mr. Sage: “ No, better fit.” 

Mr. Choate: “Where is the receipt for them?” 

Mr. Sage: “*I have none.” 

Mr. Choate: “ Do you pay money without receipts?” 

Mr. Sage: “ I do sometimes.” 

• Mr. Choate: “ Indeed?” 

Mr. Sage. “ Yes; you do not take a receipt for your hat?” 

The vest was then produced, and two holes in the outercloth were 
exhibited by Mr. Choate, who asked the witness if these were the places 

iSilllP ‘ ‘ • 
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where the foreign substances entered which penetrated his body. The 
witness replied that they were, and Mr. Choate next asked him if he had 
had the vest relined. Mr. Sage replied that he had not. “How is it, then,” 
Mr. Choate asked, passing the vest to the jury with great satisfaction, 
“that these holes do not penetrate the lining?” The witness said that he 
could not explain that, but insisted that that was the vest and it would 
have to speak for itself. Mr. Choate again took the vest and counted six 
holes on the cloth on the other side, and asked the witness if that count 
was right. Mr. Sage replied, “I will take count.” and their caused a 
laugh by suddenly reaching out for the vest, and saying, “If you have no 
objection, though, I would like to see it.” 

Mr. Choate: “ Now are not three of these holes moth-eaten?” 

Mr. Sage: “ I think not.” 

Mr. Choate: “ Are you a judge of moth-eaten goods?” 

Mr. Sage: “ No.” 

Mr. Choate: “ Where is the shirt you wore?” 

Mr. Sage: “ Destroyed.” 

Mr. Choate: “By whom?” 

Mr. Sage: “ The cook.” 

Mr. Choate: “ The cook?” 

Mr. Sage: “ I meant the laundress.” 

The vest was passed to the jury for their inspection, and the jurymen 
got into an eager whispered discussion as to whether certain of the holes 
were moth-eaten or not. There was a tailor on the jury. Observing the 
discussion, Mr. Choate took back the garment and said in his most win¬ 
ning way, “Now we don’t want the jury to disagree.” He next held up 
the coat, which was very much more injured in the tails than in front, 
and asked the witness how he accounted for that. 

Mr. Sage: “It is one of the freaks of electricity.” 

Mr. Choate. “One of those things no fellow can find out.” 

The witness could not recall how much he had paid for the coat or 
for any of the garments, and after an unsuccessful attempt to identify the 
maker of the trousers by the name of the button, which proved to be the 
name of the button maker, old clothes were temporarily allowed to rest, 
and Mr. Choate asked the witness how long he had been unconscious. He 
replied that he thought he was unconscious two seconds. 

Mr. Choate : How did you know you were not unconscious ten 
minutes ?” 

Mr. Sage : “Only from what Mr. Walker said.” 

Mr. Choate : “Where is he ?” 

Mr. Sage : “On the Street.” 

Mr. Choate : On Chambers Street downstairs ?” 

Mr. Sage : “No, on Wall Street.” 

Mr. Choate : Oh, I forgot that the street to you means Wall Street, 
Were you not up and dressed every day after the explosion ?” 
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Mr. Sage : “I cannot remember.” 

Mr. Choate : “You did business every day ?” 

Mr. Sage : “Colonel Slocum and my nephew called upon ine about 
business, and my counsel looked after some missing papers and bonds.” 

Mr. Choate : “You then held some Missouri Pacific collateral trust 
bonds ?’’ 

Mr. Sage : “Yes” 

Mr. Choate. “How many?” 

Mr. Sage: “Cannot say.” 

Mr. Choate: “Can’t you tell within a limit of ten to one thousand?” 

Mr. Sage: “No.” 

Mr. Choate: “Nor within one hundred to two hundred?” 

Mr. Sage: “No.” 

Mr. Choate: “Is it because you have too little memory or too many 
bonds ? How many loans did you have out at that time?” 

Mr. Sage: “I cannot tell.” 

Mr. Choate: “Can you tell within two hundred thousand of the 
amount then due to you from largest creditor?” 

Mr. Sage: “Any man doing the business I am-” 

Mr. Choate: “Oh, there is no other man like you in the world. No, 
you cannot tell within two hundred thousand of the amount of the largest 
loan you then had out, but you set up your memory against Laid law’s?” 

Mr. Sage: “I do.” 

Mr. Choate: “Were you not very excited?” 

Mr. Sage: “I was thoughtful. I was selhpoised. I did not believe his 
dynamite would do so much damage, or that he would sacrifice himself.” 

Mr. Choate: “ Never heard of a man killing himself ?” 

Mr. Sage: “Not in that way.” 11 



(11) New York Bun, March 1894, cited in Wellman’s Cross-examination 379—397. 


CH/\PT1'R VII 

GENTLE CROSS-EXAMINATION. 


Pleasant words are as a honeycomb, sweet to the soul and health to the 
bones”.— (Solomon.) 

Harsh words, though pertinent, uncouth appear; 

None please the fafacy who offend the ear.— (Garth.) 

Patience is the ballast of the soul, that will keep it from rolling and tumbling in the 
greatest storms.”— (Hopkins.) 

One night, at Canton, E. H. Parker, the author of John Chinaman, 
heard in the middle of the night a conversation on the roof of the house 
in which he was staying. 

p . .. By listening, he discovered that the kifehen 

ferer. maid was in the attic talking to some one on the 

roof. 


“Who is it you are talking to?” he asked. 

“It is only Tim, the thief, sir. It’s all right, sir; he won’t come 
again to-night.” 


Mystified by this strange remark, he consulted a Chinaman, who told 
him that the woman had been conversing with a common Ihief, who had 
come on the roof to rob the house. The maid had heard the thief on the 
roof, and went up to tell him that he must not try to rob the house, as the 
people were awake. 

“You see,” said the Chinaman,’’ so long as you don’t raise a cry 
when you delect a thief, he will be reasonable with you. If you had 
given him in charge, it might have happened on some other night the 
thief’s friends would have committed burglary with violence instead of 
mere thieving.” 1 

The Germans have a saying more beautiful in their own language 

than in ours: “With politeness, or with his bat in 
his hand, man succeeds in any country.’* 

The English have a crystallized saying of Carlyle, that success in 
life in anything depends upon the number of persons that one can make 
himself agreeable to. 1 


Value of politeness. 


(1) Green Bag, Vol. XIV p. 400. (2) Donovan’s Speech making 97. 

“ The German legend describes man and his creation most beautifully. It seems by 
the legend that at the creation of man the Almighty called his attributes before him, 
Truth, Justice and Mercy; and to Truth He said, shall We make man? and Truth 
answered Him, make him not, he will deny Thy status; and to Justice He said, shall We 
make man? and Justice said, Oh, create him not. Father, he will destroy Thy status, 
briug want and misery to light, and bathe his hand in human blood, create him not; and to 
Mercy He said, shall We make man ? and gently kneeling at the throne, Mercy answered, 
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U It is marvellous how much may be accomplished with the most; 
difficult witness simply by good humour, a smile, and a tone of friendli¬ 
ness. 

Let the advocate imagine himself in the jury-box so that he may see 
the evidence from their standpoint. He should not try to make a reputa¬ 
tion for himself with the audience as a “smart” cross-examiner. He 
should think rather of his client and his employment by him to win the 

O, oreate him, Father, and I will follow him; wheresoever he goes I will go; by his errors 
he shall learn wisdom, aDd at last I will bring him back to Thee; and man was made at the 
behest of Mercy. 

And do you remember in all history any one character that so fitly and aptly answers 
all these definitions, as did plain Abraham Lincoln; created with the genius of 
good, that filled him all the days of his life, within him was the element of patience and 
duty, as he struggled with adversity and by his side the Angel of Mercy, said, ‘ Be merci¬ 
ful ’ and all things he did were merciful.” 

The value of kindness is thus illustrated by Judge Donovan in his short little book on 
speeches and speech making :— 

“I read long ago in the German, of a kind young king, among the Huns, who was so 
loved by his people that they gave him a golden throne and a silver crown; that soon 
after he died in his prime, and the people said: “We will have no king. None other can 
fill his place.” 

Two years they waited and finally they longed for a king. At last they voted to select 
a king, provided one could be found whom the elements obeyed and the animals would 
love. To find such a king search was made in all the cities and hamlets round about, but 
without avail. Then men in pairs were sent through the fields and woods, but returned 
without a king. Then at last, they searched in the mountains, till one day two searchers 
for the king were overtaken by a dreadful storm of wind and hail and snow, that drove 
them for shelter into a cave way up on the mountain side. 

In the cave they found a little man dressed in furs. He gave them generous welcome 
saying : “Come in and wait until the storm goes byf ’ He gave them bread to eat, and' 
a bed of furs to sleep upon and said. “Rest until the storm goes.” They fell asleep, but 
about two o’clock in the night they were awakened by a terrible roar and noise outside. 
They rose on their elbows and said. 

“We shall be killed I We shall be killed 1 This is a robber’s cave 1” Then the little 
roan in furs came out saying “What is this I hear ? What is this complaint?” 

“Hear you the noise outside?” said the searchers for a king, still trembling in fear. 
Going to the cave door and sliding it, the little man in furs exclaimed : 

“ O, I see I Bears, wolves, tigers, lions, wild animals out in the storml Come in! Come 
in, out of the storm. Come in, you lions! Come in and wait till the storm goes by.” 

Instantly the bears, lions, tigers and wolves hurried in.-The lions licked the little 
man’s hands. He stroked the tigers on the back. The wolves huddled around like little 
lambs. 

“ Take your places in the corner there,” said the man in furs which they did and 
seemed delighted to be in out of the storm, and all slept again until morning. 

In the morning the animals were let out. A hole was made in the ceiling and the 
bright rays of the sun shone in. It was focused in a glass and a fire lighted from a piece 

of punk. 

A fire was built, a meal of meat cooked; the men were treated to a substantial meal 
and then shown outside, where the water in summer was caught in a fountain, where 
sheep and cattle and animals and men could drink. 

The searohers for a king were about to go. They remembered to pay their bill. 

“What shall we pay you for your kindness and entertainment like this?” asked the 

men. 
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jury upon his side of the case. He should avoid also asking questions 
recklessly without any definite purpose.” 3 

Gentleness, we all owe to the witnesses. The greatest of advocates, 
not to speak of witnesses, have not been free from nervousness on their 
first appearance in court. 

“ Lord Lovat in the House of Lords was constrained through nervous¬ 
ness to resume his seat, leaving a sentence uncompleted. John Philpot 
Curran, who was the greatest forensic orator of his generation at the 
Irish Bar, and became eventually Master of the Rolls in Ireland, when 
holding his first brief in a Chancery motion, was so overcome with ner¬ 
vousness, that when Lord Lifford, the Irish Lord Chancellor, bade him 
speak louder, the papers fell from his hand and a friend finished the 
moving of the motion. Sir Michael O’Loghlin, who became first a Baron 
of the Irish Court of Exchequer and then Master of the Rolls in Ireland, 
swooned through nervousness when moving for the first time in court a 
motion of course. Erskine, in his first effort at the Bar in the Greenwich 
Hospital case, has confessed that he narrowly escaped from a collapse 
and could only find courage by thinking that his children were plucking 
at his gown and crying to him that now was the time to get them bread.” 
When such is the experience of men like Lovat and Loghlin, Erskine 
and Curran, what must be the state of mind of witnesses, drawn from all 
classes of people in all grades of life, and put for the first time in the 
witness box ! 4 

Referring to this subject a competent writer in the course of an 
article in the Canadian Law Times says :— 

“ It is possible that you have not legal genius, but one thing you 
„ , , can have which will go a long way towards 

the young lawyer. making your success as a lawyer and that is cour¬ 
tesy.” 

More men have succeeded in this world through courtesy than 
through genius—because anybody can have it and everybody likes it. 
Courtesy is the sugar-coating on the pill of business; it is the flavouring 
that makes the cake of every-day life edible. 


The little man straightened up and said with great force, very slowly : “ Pay-me-for- 
kindness? O, sirs, there is no payment for kindness save in kindness to somebody else ! Go 
your way, and when you find people in distress, so deal with them as has been to you in 
this storm, with this injunction that you bid them all continue the kindness to the end of 
time.” The little man bowed and returned to his cave. The searchers for a king returned 
to their city and knew not what they had seen; but the people always wiser than one or 
two, threw up their hands exclaiming ; 

“ Make him our king. Make him our king 1 Kindness has made him worthy to be 


king.” 

So they sent the men once more up the steep mountain side and brought baok the 
little man in furs, placed him upon the golden throne, put upon his head a silver crown, In 
honour of his kindness. (Donovan’s Speech making p. 30.) 

(3) Wellman’s Day in Court, 187-188. 

^4) Law Times (London) cited in 38 Ame. Law. Rev. 414. 
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And yet so many men—so many lawyers—are lacking in courtesy. 
They are gruff, abrupt, curt. They do not try to be generous or agree¬ 
able. Their conversation is like the back of a hedge-hog—full of sharp 
spines. We think it- one of the ear marks of greatness, whereas 

it is nothing but the stamp of littleness concealing itself and shewing 
through. 

In Court some practitioners strive to be tart; they search for the acid 
rejoinder; they bully the witness; they bully their opponent; they bristle 
like a fox-terrier out for fight—and succeed in making themselves ridicu¬ 
lous. By this manner of acting they reap no goodwill, derive no benefit. 

They are disliked, feared, perhaps. It adds to their reputation as a man 
to be avoided—and no more. 


How much better to remember that you can catch more clients with 
0 smiles than you can with scowls. When you argue 

better than scowls. a case you win the estimation of the judge, of the 

jury, of your witnesses and of your opponent by- 
observing uniform courtesy towards them. Even in cross-examination 
courtesy gets better results than trying to hack the answers from a 
reluctant witness with a dull axe. 


You need to be subservient to none. Courtesy and subserviency have 
never been on speaking terms- The law is the business of gentlemen; 

n , the thing that makes one a gentleman is courtesy— 

Courtesy is not sub- ,, . , ,, , . . 

serviency. gentleness. And the gentleman knows■ he is the 

equal of all. He does not have to toady. The gentle¬ 
man is the individual who has his system pumped so full of the old- 
fashioned Golden Rule that it exudes from his pores. 


In the law you must look for results—or go to work for day wages. 
Courtesy brings results. It brings friends, and friends are the stock in 
trade of the lawyer. The more friends you have, the more clients you get. 
If you are courteous to the witnesses or even to the client of your adver¬ 
sary; if you impress them with the fact that you are fair and just and 
honourable—and gentle—the chances are that you will be the man they 
will retain next time. 

There is a lawyer, prominent in America who once said that the bulk 
of his clients were men he once had held briefs against. 

It costs not a cent to purchase courtesy ; it pays for itself not only in 
money but in pleasure. Try being courteous a day, and you will declare 
that day the pleasantest of your life—and you will discover it to have 
been the most profitable. 

Someone once said that courtesy butters no bread. He was right. 
Courtesy will furnish the bread itself. Many a mediocre man has risen 
high because he was the sort of gentleman we are talking about. They 
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saw that courtesy was an elevator running to the highest floor of 
success—and they clambered on. 

There is room on this elevator for every one of you—why not press 
the button and get aboard. ^ 

You will like it, every body else will like it—and the cashier will 
chuckle over the bank balance.'* 


“When Glaukon, the son of Ariston, not yet twenty years old, was 

Illustrated from tho obstinately bent on making a speech to the people 
Platonic dialogues. of Athens, and could not be stopped by his other 

friends and relations, even though he was dragged from the speaker t 

henna by main force, and well laughed at, Socrates 
did what they could not do, and by talking with him 
checked this ambitious attempt. 

‘So, Glaukon,’ said he, ‘it appears that you intend to take a leading 
part in the affairs of the state.* 


Glaukon and Socrates. 


‘I do, Socrates,’ he replied. 

‘And by Jupiter,’ said Socrates, ‘if there be any brilliant position 
among men, that is one. For if you attain this object, you may do what 
you like, serve your friends, raise your family, exalt your country s 
power, become famous, in Athens, in Greece, and perhaps even among ^ 
the barbarians, so that when they see you they will look at you as a 
wonder, as was the case with Themistocles.’ 

This kind of talk took Glaukon*s fancy, and he stayed to listen. 

Socrates then went on—‘Of course, in order that the city may thus 
honour you, you must promote the benefit of the city.’ 

‘ Of course,’ Glaukon said. 

‘ And now,’ says Socrates, ‘do not be a niggard of your confidence, 
but tell me, of all love, what is the first point in which you will promote 
the city’s benefit.’ 

And when Glaukon hesitated at this, as having to consider in what 
point he should begin his performances, Socrates said—‘Of course, if you 
were to have to benefit the fanrily of a friend, the first thing you would 
think of, would be to make him richer; and in like manner, perhaps you 
would try to make the city richer.* 

* Just so,’ said he. 

4 Then of course you would increase the revenues of the city.* 

4 Probably,’ said he. 

4 Good. Tell me now, what are the revenues of the city, and what 
they arise from? Of course you have considered these points with a view 
of making the resources which are scanty become copious, and of finding 
some substitute for those which fail. _ 

(5) 32 Canadian Law Times pp. 48-49, 
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* In fact,* said Glaukon, ‘those are points which I have not con¬ 
sidered.’ 

Well, if that be the case,’ said Socrates, ‘tell me at least what are 
the expenses of the city ; for of course your plan is to retrench anything 
which is superfluous in these.’ 

‘But by Jove,’ said he, ‘I have not given my attention to this matter. 

‘Well then,’ said Socrates, ‘we will put off for the present this under¬ 
taking of making the city richer ; for how can a person undertake such 
a matter without knowing the income and the outgoings?’ 

Glaukon of course must by this time have had some misgivings, at 
having his fitness for a prime minister tested by such questioning as this. 
However, he does not yield at once, ‘But, Socrates,’ he says, ‘there is a 
way of making the city richer by taking wealth from our enemies.’ 

‘Doubtless there is,’ said Socrates, ‘if you are stronger than they, but 
if that is not so, you may, by attacking them, lose even the wealth 
you have.’ 

‘ Of course, that is so,’says .Glaukon. 

* Well, then,’ says Socrates, ‘in order to avoid this mistake, you must 
know the strength of the city and of its rivals. Tell us first the amount 
of your infantry, and of our naval force, and then that of our opponents.’ 

‘O, I cannot tell -youthat off-hand and without reference.’ 

‘ Well, but if you have made memoranda on these subjects, fetch 
them. I should like to hear.’ 

‘No, in fact,’ he said, ‘I have no written memoranda on this subject.’ 

‘So. Then we must at any rate not begin with war: and indeed it is 
not unlikely that you have deferred this as too weighty a matter for the 
very beginning of your statesmanship. Tell us then about our frontier 
fortresses, and our garrisons there, that we may introduce improvement 
and economy by suppressing the superfluous ones.’ 

Here Glaukon has an opinion, probably the popular one of the day. 
*1 would,* he says, ‘suppress them all. I know that they keep guard so 
ill there, that the produce of the country is stolen.’ 

Socrates suggests that the abolition of guards altogether would not 
remedy this, and asks Glaukon whether he knows by personal examina¬ 
tion that they keep guard ill. 

‘No,’ he says, ‘but I guess it.’ 

Socrates then suggests that it will be best to defer this point also, and 
to act when we do not guess, but know. 

Glaukon assents that this may be the better way. 

Soorates then proceeds to propound to Glaukon, in the same manner, 
the revenue which Athens derived from the silver mines, and the causes 
of its decrease—the supply of corn, of which there was a large import 
into Attica —and Glaukon is obliged to allow that these are affairs of 
formidable magnitude. 


162 


ILLUSTRATIONS IN CROSS-EXAMINATION 


[OH. 


But yet Socrates urges, ‘No one can manage even one household with¬ 
out knowing and attending to such matters. Now as it must be more 
difficult to provide for ten thousand houses than for one, he remarks that 
it. may be best for him to begin with one; and suggests, as a proper case 
to make the experiment upon, the household of Glaukon’s uncle Char- 
nudes ; for he really needs help.’ 

• ^ es * says Glaukon, ‘and I would manage my uncle’s household, but 
he will not let me.* 

And then Socrates comes in with an overwhelming retort. ‘And so,* 
e says, though you cannot persuade your uncle to allow you to manage 
or him, you still think you can persuade the whole body of the Athenians, 
your uncle among the rest, to allow you to manage for them.* And he 
en adds the moral of the conversation: “What a dangerous thing it is 
o met d e, either in word or in act, with what one does not know.” 0 

The same tendencies are in other places treated in the same way* 

Socrates and Eutliy- aS to both (heir as P ects > namely as personal conceit 
demug. ‘ and as false philosophy, both encountered by Ihe 

patient application of a scheme of interrogation 
logically connected, and so unfolded into numerous aspects. This occurs, 
in the conversation which Xenophon relates as taking place with 
Euthydemus. Euthydemus in Plato is, as exhibited in the Dialogue of 
that name, a frivolous sophist dealing in the most shallow and foolish 
quibbles, that can hardly aspire to the dignity of sophisms. In Xenophon 
he is a handsome and fashionable young man, who has not yet begun to 
take a part in speaking to the public assemblies, but has made a common¬ 
place book of extracts ; on the strength of which he conceives himself to 
be in the possession of all political wisdom ; and thinks with scorn of 
being instructed in any particular department by any one who has made 
it his especial study. He is ‘to be found’ always at a harness-maker’s 

whose shop looks on the Agora. Thither Socrates goes with his friends 
and in his first visit talks at the young man, who consults his own 

dignity by taking no notice. At a second visit, Socrates pursues the 
same course with more effect, speaking of Euthydemus by name, as 
he was beginning to go away ; and, after saying that of course he will 
soon become a public speaker in the political assemblies, giving sketch 
of what he supposes the opening of his speech will be ; which he says 
must plainly be to this effect : 7 

“Men of Athens: I do not profess to have had my knowledge from 
others; and though I have heard that there are persons skilled in speech 
and in action, I have never sought their society: nor have I ever taken a 
master in what is to be known; so much the contrary, indeed, that I have 
not only avoided learning anything from anybody, but even seeming to 

(6) Platonic Dialogues for English Readers, by William Whewell, 2nd Ed. (1860) 
Vol. I pp. 119—122. 

(7) Ibid 123-124. 
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do so: but this shall be no obstacle to my giving you such advice as just 
now comes into my head.” 

And then, true to his habit of illustrating the Art of Politics and the 
requisites for its exercise, by a comparison with other arts more definite 
in their form and object, Socrates says that it would be fit, on the same 
principles, that those who applied to the State for any medical office, 
should address the People in the same manner, as thus:— 

”Men of Athens: I do not profess to have learnt medicine from any 
one. I never asked any of our physicians to be my master. I have avoided 

not only learning anything from physicians, but even seeming to have 
learnt this art. But let that be no obstacle to your giving me this office: 
for I will try to learn something by making experiments on your bodies.” 

This made everybody laugh, and effectually secured the attention of 
Euthydemus: though still he protected himself by looking wise in silence. 
On this, Socrates plies him more gravely, with arguments drawn from 
the mode of learning other arts, and the greater difficulty of the Art of 
•Politics. But his fuller success is reserved for a third visit, in which 
Socrates, avoiding all that might seem to aim at a triumph, comes to the 
well-known shop alone. And then Euthydemus sits down by him. Socrates 
then very soon contrives, as may be supposed, to involve Euthydemus in 
concessions which shew him to be ignorant of that which the knowledge 
of Politics necessarily involves. He is obliged to acknowledge that he 
has no real knowledge of what is Just and what is Unjust; or, as we say 
more simply, of Right and Wrong; or of Good and Evil—no true 
knowledge of himself, notwithstanding his having been twice at Delphi, 
and being familiar with the maxim, Know thyself; and finally, though he 
aspires to rule the people, he is obliged to acknowledge that he has no 

exact knowledge what “the People” means; and ends his discipline of 
cross-questioning, by confessing that he had better hold his tongue, since 
he knows nothing. Xenophon adds that this lesson of humility was not 
lost on Euthydemus, but that the young man immediately attached him¬ 
self to the society of Socrates, and scarcely ever left him: while the sage, 
on the other side, ceased to banter his young convert, and taught him, in 
the simplest and clearest way, what he should know and what he should 

do. 8 

There is no venom in the talk of Socrates to young men. Once, in 

the course of a conversation with an Athenian 
Socrates and Critias. yout k nam ed Critias, the young man felt humbled and 

unable to answer. Socrates said to him: ‘If I try to prove you to be in 
the. wrong, I do so, only as I examine my own opinions, to discover 
whether they are right : that I may not be misled by thinking that I know 
something when I do not know it. This is what I am doing now: it is a 
course useful for me, and may be so, I hope, for others. Do you not think 

‘(g) William Whewell’s translation of the Platonic Dialogues 2nd Ed, 18G0, Vol, I 
pp. 121—125. • 
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that the discovery of truth is a common good to mankind? Go on boldly 

and reply to my questions, and never mind whether Socrates or Critias be 

proved to be in the wrong: but look at the matter itself, and say how that 
is right or wrong. 9 

It has been said of all these dialogues that when any one comes to 

Socrates and Lysis. converse with Socrates, whatever be the point from 

which the conversation starts, he conducts it so as 
to make the person give an account of himself, past and present; and 

does not let him go till he has examined him to the bottom. 

This is well illustrated in the dialogue with Lysis whose complaint 

was that he was not allowed to enter into politics, make speeches in the 

Assembly, and manage the affairs of the Athenian state. Socrates thus 
commences the conversation :— 

Socrates : Your father and mother love you very much, do they not?* 
Lysis : ‘Very much.* 

Socrates : And they wish you to be very happy, do they not?* 

Lysis : ‘Certainly.’ 

Socrates : ‘Do you think that a person is happy who is kept in slavery 
and is not allowed to do anything that he would like?* 

Lysis : ‘Truly, no.’ 

Socrates : ‘And if your father and mother love you and desire that 
you should be happy, do they try every way to make you happy ?* 

Lysis : ‘Certainly.’ 

Socrates : Then do they let you do what you like, and never scold 
you, never prevent your doing what you like ?’ 

Lysis : ‘Oh indeed, Socrates, they prevent my doing a great many 
things.’ 

Socrates : ‘How do you say ? Though they wish you to be happy, do 
they prevent you doing what you Like ? Now, just tell me. If you wanted 

to get into one of your father’s chariots, and drive it, holding the reins 

yourself, when he has to run a race, would they permit you or prevent 
you?’ 

Lysis : ‘They would not permit me.’ 

Socrates : ‘ Then, whom would they permit?* 

Lysis : My father has a charioteer to whom he pays wages.* 

Socrates : ‘ How do you say ? Do they let a hired servant do what he 
likes with the horses rather than you, and give him money besides ?* 

Lysis : ‘To be sure they do.’ 

Socrates : ‘But the mule team, they permit you to drive that; and if 
you liked to flog them they would let you.’ 

Lysis : ‘ Would they let me ?’ 

Socrates : ‘ What, is nobody allowed to flog them?'* 

Lysis : ‘O yes, the muleteer?* 

Socrates : ‘Is he a slave or freeman?* 


(9) Ibid p. 62. 
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Lysis : ‘A slave/ 

Socrates : 4 And so, it seems, they hold a slave to be better than you 
their son, and entrust their things to him rather than to you, and permit 
him to do what he likes, and prevent you. Toll me one thing moro. Do 
they let you manage yourself, or do> they not even entrust you with so 
much?’ 

Lysis : ‘How do they entrust me with that ?’ 

Socrates : ‘Why, who manages you?’ 

Lysis : ‘This walking companion, my tutor.’ 

Socrates : ‘And is he a slave?’ 

Lysis : ‘Yes, he is our slave.’ 

Socrates : ‘What a sad thing, that a free person should be under the 
control of a slave ? And in what way does this tutor control you?’ 

Lysis : ‘He brings me to the school.’ 

Socrates : ‘And the school-masters, do they control you ?’ 

Lysis : ‘Completely.’ 

Socrates : ‘Well; your father seems bent upon giving you a great 
number of masters and governors. But when you go home to your 
mother, does she let you do what you like, to make you happy, and let 
you meddle with her wool and her work ? Of course she lets you take 
hold of her shuttle and her other implements that she works with.’ 

Lysis : (laughed and said) ‘Indeed, Socrates, not only does she pre¬ 
vent me, but she would beat me if I touched any of those things.’ 

Socrates: ‘Bless me, have you offended your father and mother?’ 

Lysis : ‘No, indeed.’ 

Socrates : ‘Then why do they constrain you so sadly, and prevent 
your being happy and doing what you like ; and keep you all day long 
always in subjection to one person or another ; and never let you do any¬ 
thing that you wish to do? So that, it seems, you are never the better for 
being of a wealthy family. Everybody is allowed to use this wealth 
more than you ; and you are none the better for your person, which is so 
handsome but even this is managed and governed by another; and 
you are not allowed to manage anything, nor to do anything which you 
wish to do.* 

Lysis : ‘It is because I am not of age, Socrates.’ 

Socrates : 'Do not make any difficulty of that, son of Demophon; for 
as to that, your father and mother commit some things to you, and do 
not wait till you are of age. When they want a person to read to them 
or write for them they set you to do it rather than any other person 
in the house, do they not?’ 

Lysis : ‘Certainly.’ 

Socrates : ‘And then you may write and read as you like, putting one 
letter first and another second, according to your own judgment. And 
when you play the lyre, your father and your mother do not prevent you 
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tightening one string and slackening another and fingering them and 
pinching them as you think best : do they?’ 

Lysis : ‘No certainly.’ 

Socrates : ‘Then what is the reason that in these things they do not 
pi event your acting, but do prevent ft in the other cases of which we 
spoke ?’ 

Lysis : I suppose because I know these things, but not the others.’ 

Socrates : Very well then, my good friend, so then your father does 
not wait for your being of age, in order to give you leave to act. On the 
very first day that he thinks you are wiser than he is, he will commit to 
your management all that he has, and himself into the bargain.’ 

Lysis : ‘I think so too.’ 

Socrates : Well, but will not the same rule hold with your neighbour 
as with your father ? Do you not think that he too would give you the 
management of his house when he thinks that you understand the ma¬ 
nagement of a house better than he does ?’ 

Lysis : ‘I suppose he would.’ 

Socrates. And do you think that the Athenians will give you the 

management of their affairs when they think that you are wise enough to 
manage them.’ 

Lysis : ‘I think so.’ 

Socrates : ‘Truly and about the great king of Persia ? Whether do 
you think he would trust his eldest son who is the heir of all Asia, or us, 
to season his roast meat for him, if we were to go and let him see that we 
understand seasoning better than his son ?* 

Lysis : ‘Us, plainly.* 

Socrates : ‘And he would not let him put a pinch of salt on the 
meat, and would let us pepper and salt it at our discretion.’ 

Lysis: ‘Of course.’ 

Socrates: And if his son had a disorder in his eyes, would he let 
him handle his own eyes, knowing nothing of surgery, or would he pre¬ 
vent him.’ 

• Lysis : ‘He would prevent him.’ 

Socrates : But if he understood us to be good oculists, he would let 
us handle them, and even pull them ‘open and stuff them with ashes, and 
would suppose we knew what we were about.’ 

Lysis : ‘You say truly.’ 

Socrates : And would he let us manage everything rather than do it 
himself or commit it to his son,—everything in which he supposed us to 
be wiser than they?’ 

Lysis: ‘He could not help it.’ 

Socrates : And so you see, my dear Lysis, that things which we 
understand, everybody will allow us to manage, whether Greeks or bar¬ 
barians, men or women ; and with regard to such matters we may do 
what we please, and no one thinks of binding us. In such matters, we 
are free to act and we even have command over others, and the things 
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aTe ours, and we have the good of them. But as to things which we do 
not understand nobody will let us do what we like with them; and not 
only strangers, but even father and mother and the nearest friends. In 
such matters we must be subject to others, and the things do not belong 
to us, and we get no good of them. Can we be friends to any one, and 
make anyone love us by meddling with things in which wo can be of no 
use ?’ 

Lysis ; ‘No ; certainly.’ 

Socrates : ‘No; neither his father nor anyone loves a person with 
regard to things in which he is useless.’ 

Lysis : ‘So it seems.’ 

Socrates : ‘Then if you come to be a wise man, my boy, all will be 
friends to you, all will care for you. For you will be useful and good. But 
• if not, not even your father nor your mother, ncr your relations will care 
for you. How then can anybody think great things of himself when he 
does not know how to think wise things?’ 

Lysis : ‘How indeed.’ 

Socrates : ‘And if you still need a schoolmaster, you have not yot 
learnt to be wise.’ 

Lysis : ‘It is true.’ 

Socrates : ‘ If you are unthinking, you ought not to have big 
thoughts.’ 

Lysis : ‘Indeed, I think not.’ 

This is how Socrates talked to the boy “taking him down and bring¬ 
ing him to reason, not blowing him up with conceit and spoiling him.” 
“The way to win a boy’s regard and respect is to talk to him so as to set 
his mind to work; and he will like this better than high flown praises and 
literary turns of expression.” *° 

The colloquy with the boy by which this is illustrated is much after 
the’fashion of those which occur even now in children’s books, resembling 
them not only in its general manner, but also in the induction from 
examples by which the moral is illustrated. 11 

(10) The Platonic Dialogues for English Readers, by William Wbewell, (1860) Vol. I, 
Lysis (of Friendship,) pp. 83—89. 

(11) Ibid pp. 88-89. 

Now and then, even now, we come across this Socratic method of conducting 
proceedings in our courts of law. 

“ During the hearing of Allan v. Flood, in the House of Lords, in which the question 
of “ molesting ” waB argued, the late Lord Watson gave a striking example of the 
Socratio method. “ I think,” said Lord Morris, “ the house quite understands now the 
meaning of molesting a man in his business,—an interruption by Lord Watson, however 
fatal to the symmetry of an argument, was not wholly displeasing to counsel. A member 
of the Bar once complained to the famous law lord of his Socratic methods. “ Efc, mon,” 
replied Lord Watson, who retained his broad Scottish dialect to the last, ‘‘ye .should not 
oomplain of that, for I never interrupt a fool.” 

Mr. Bryce, speaking of Sir George Jessel’s judicial methods in his studies in Biography 
says “ the affair was from beginning to end far less of an argument and counter argument 
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A writer of experience says upon this point: “Docility and friend- 
p. v , , liness of a witness are of the utmost consequence, 

o serva ions, And courtesy toward him is a probable means to 

obtain and keep him, courtesy in words, voice and 
manner. Rudeness and incivility toward him is very likely to put him out 
ot temper, and to make him lay back his ears.” 

Little peculiarities of his nature must be humoured ; his sense of 
personal dignity must not be offended ; if he be deaf or have an impedi- 
me "V" h,s speech, this infirmity must not be a subject of merriment; 
and if his voice be naturally or from timidity low, he should be gently' 
not roughly, exhorted to speak up. So, if the witness exhibit any clown* 

ish or awkward habit or manner, it may be better to let it pass unnoticed 
than to attempt to correct it.” 12 

But sometimes you will find a witness committing straight out, wilful 
perjury—sometimes, not often. “ When you find that, unsheath your 
sword and have a straight light. You will. have the sympathy of the 
court, and you will soon catch the sympathy of the jury. That man must 

0 s tered. That does not happen so often as people outside of the 
court-house imagine ; yet it does happen.” 13 

It is said of Rufus choate : “His cross-examination .was a model. 
He never assaulted a witness as if determined to browbeat him. He 
commented to me once on the cross-examination of a certain eminent 
counsel at our Bar with decided disapprobation. Said he, ‘this man goes 
a a witness in such a way that he inevitably gets the jury all on the side 

of the witness. I do not,’he added,‘think that is a good plan.’ His 

own plan was far more vary, intelligent and circumspeot. He-had a 

profound knowledge of human nature, of the springs of human action, of 

he thoughts of human hearts. To get at these and make them patent to 

c jury, he would ask only a few telling questions—a very few questions 

-but generally every one of them was first point blank and hit 
the mark.” 14 


The pleasant style of the cross-examination will usually produce far 
more beneficial results. By appearing friendly to an opposing witness 
yo u at once disarm him of t he hostility and prejudice with which he has 

by eoiinse! than an investigation directly conducted by the judge himself, in which the 

™ al 0 the oou t nsel was t0 a «swer the judge’s questions concisely and 

exactly so that the latter might as soon as possible get to the bottom of the matter.” This 

method has grown very popular with certain occupants of the bench, not all of whom 

possess Sir George Jessel’s remarkable gifts. Not long ago the Lord Chancellor deemed 

it necessary to utter a protest against this increasing tendency to interrupt counsel. “If 

ju ges, he said, “only would appreciate what an invaluable assistance it is to their own 

ramds to isknto those who have prepared their arguments, and are perfectly familiar 

:l h ,. th T t f r tS ’. they 7 OU J d / eco f o nize thafc ^itial listening, at all events, is most desir- 
able. The law journal cited m 38 f American law review, page 914. 

(12) Cox’Advocate; Wrottesley 72-73. ( 13 ) 14 C.L.J. 27 , 

(14) Life of Rufus Choate cited in Wrottesley p. 99, 
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been regarding you during his direct examination. He has probably been 
expecting an assault upon his character, and is prepared to defend 
himself, but under the influence of good-humoured questions he becomes 
softened, and is the more easily led to tell the exact truth. The old adage 
that “molasses catch more flies than vinegar” applies with peculiar force 
to the cross-examination of a witness.” 1 *’ 

The celebrated Scarlett in his cross-examinations “would take those 
he had to examine, as ifc were, by the hand, make them his friends, enter 
into familiar conversation with them, encourage them to tell him what 
would best answer his purpose, and thus secure a victory without 
appearing to commence a conflict.” 1 ” 

Johnson, K. C. in the course of one of his addresses to the Ontario 
Bar Association says:— 

“A man may become scornful or satiric, or he may apparently become 
angry, as a cross-examiner. But the golden rule of all cross-examination 
is, Never lose your temver. There is no time in the practice of the pro¬ 
fession, there is no incident in the history of our lives that requires a 
more calm, a more cool and collected mental condition than that in which 
the cross-examiner is placed. And it might be that I can go on very 
usefully with a series of “Don’ts” in-this connection, bnt I have only one 
or two don’ts noted ; and these are: Don’t expect a witness to fall into any 
trap, no matter how skilfully it may be prepared. Don’t expect that you 
are going to smash any witness—and when I use the word “smash” I use 
it in the ordinary colloquial term spoken of by lawyers in conducting a 
vigorous cross-examination. The man who goes into the court with his 
brief, I care not how eminent a counsel he may be, I care not what his 

(15) 14 Cr. L.J. 18—19. 

Mf. Harris says: “It will be clear that, to examine with anything like success, the 
most thoroughly good temper should be preserved. A calm, imperturbable temper is the 
very triumph of self-command, and one of the very foremost qualities of a good advocate.” 
This is excellent, but where there is real cause for aDger, it will be natural, and what is 
natural is seldom hurtful, so that, if there is real cause for anger it will do no harm to let 
it appear. Indeed, it may do good, for the emphasis of passion is very impressive ; but, 
angry as the examiner may seem, he must never lose his self-control. That he must main¬ 
tain, or utter discomfiture will humiliate him. An angry examiner is no match for a cool 
witness much less for a rogue who is prepared for a conflict. No rebuffs or checks must 

turn the examiner from his course when it has been once entered on. On this point the 

advice of Mr. Cox is admirable: “But patience in the pursuit is always necessary. You may 
be baffled once and again, but be careful never to let it be seen that you are 
baffled. Glide quietly into another track and try another approach. No false witness is 
armed at all points.” In substantial harmony with this is the opinion of Mr. Harris, who 
says- “If you know nothing as to character you must proceed to test him by surround¬ 
ing circumstances, leading the witness on, and on, until, encouraged by his apparent sue 
cess he will tell you more than he can reconcile with fact, or with the imagination of the 

jury*** 

“ In cross-examination, ’’says Judge Foley, referring to Lincoln, “he would first 
secure the witness’s good will and then lead him gently along until he had elicited from the 
witness the truth for which he was seeking.’ Elliott 239, 

(16) Wellman's Day in Court 189. 

22 
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experience may be, I care not how good a case he may have, if he goes 
into court with the idea in his head that he is going to smash a witness 
by cross-examination, that man retires from the field defeated, in nine 
cases out of ten, and perhaps, in a larger percentage. Witnesses are 
knowing people ; they are crafty; they know more about their affairs and 
what they are talking about than you or I do ; they have lived with them; 
they are people who are very quick of observation and they have a cer¬ 
tain amount of cunning, and that cunning the most careful counsel 
sometimes is unable to circumvent even when the court and when the 
counsel are both convinced that the witness is not telling the truth. ” 17 

Best, in his law of evidence, says:—“Although in enumerating the 
means by which adverse witnesses are to be encountered, Quintilian puts 
first 11 timid us {testis) terreri potest ,” still, menacing language and auster¬ 
ity of demeanour are not the most efficacious weapons for this purpose. 
For although there are cases in which they maybe employed with advan¬ 
tage, still in the vast majority of instances a mendacious, an untruthful, 
or an evasive witness is far more effectually dealt with, by keeping him 
in good humour with himself, and putting him off his guard with respect 
to the designs of his interrogator. The terror of which Quintilian here 
speaks, must be understood with reference to a feeling of uneasiness 
occasioned by a remorse of conscience, a sense of shame, a dread of dis¬ 
grace and punishment, and a sort of undefined apprehension result¬ 
ing from them all. The witness who is giving false testimony rarely 
knows what means the interrogator possesses of detecting and exposing 
him, far less those which may start up at any moment from the auditory 
at the trial. But the hardened villain who comes into the witness box 
prepared to swear to unmixed falsehood, and who perseveres in that in¬ 
tention despite every obstacle and every warning, is comparatively rare. 
On most minds the sanctions of truth are in continual, though it may be 
silent, operation; and the iniquitous design of a witness to 
mislead or deceive a tribunal has frequently yielded to the force 
of these when judiciously displayed to his mental vision. In cross- 
examination in general, the great art is to conceal especially from 
the witness the object with which the interrogator’s questions are 
put. One mode of accomplishing this is by questioning the 
witness on indifferent matters, in order, by diverting his attention, to 
cause him to forget the answer which it is desired to make him con¬ 
tradict. In a case of murder, to which the defence of insanity was set 
up, a medical witness, called on the part of the accused, swore that, in 
his judgment, the accused at the time he killed the deceased was affected 
with a homicidal mania, and urged to the act by an irresistible impulse. 
The judge, dissatisfied with this, first put to the witness some questions 
on other subjects, and then asked him, “Do you think the accused would 
have acted as he did, if a policeman had been present ?” to which the 


(17) 11 Cr. L.J. 78 (extract from the Canadian Law Times.) 
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witness at once answered in the negative ; on which the judge remarked 
Your definition of irresistible impulse then must be an impulse irresis¬ 
tible at all times except when a policeman is present.” lfj 

If cross-examination is a powerful engine, it is likewise an extremely 
dangerous one, very apt to recoil even on those who know how to use it. 
The young advocate should reflect that, if the transaction to which a 
witness speaks really occurred, so constant is the operation of the natural 
sanction of truth that he is almost sure to recollect every material circum¬ 
stance by which it was accompanied; and the more his memory is probed 
on the subject, the more of these circumstances will come to light, thus 
corroborating instead of shaking his testimony. And forgetfulness on 
the part of witnesses, of immaterial circumstances not likely to attract 
attention, or even slight discrepancies in their testimonies respecting 
them, so far from impeaching their credit, often rather confirms it. 
Nothing can be more suspicious than a long story, told by a number 
of witnesses who agree down to the minutest details. Hence it is a well- 
known rule that a cross-examining advocate ought not, in general, to 
ask questions the answers to which, if unfavourable, will be conclusive 
against him ; as, for instance, in a case turning on identity, whether 
the witness is sure, or will swear, that the accused is the man of whom 
he is speaking. The judicious course is to question him as to sur¬ 
rounding or even remote matters ; his answers respecting which may 
show that, in the testimony he gave in the first instance, he either spoke 
falsely or was mistaken. Under certain circumstances, however, perilous 
questions must be risked especially where a favourable answer would 
be very advantageous, and things already press so hard against the cause 
of the cross-examining advocate, that it could scarcely be injured by an 
unfavourable one .” 10 


Illustrative cases of 
politeness to witness¬ 
es. 

A leaf from the life 
of Sam Warren. 


Hawkins in his Reminiscences has the following : 
“ No writer was ever more solicitous of fame than 
Sam Warren. It was a proud moment whenever 
there was the remotest allusion to his authorship, 
and I always loved to compliment him on his books. 
In the famous case of Lord St. Leonards’s will, which had been lost, 
I supported the lost will, and proved its contents from the evidence of 
Miss Sugden and others. 

Sam Warren had been in the habit of visiting Lord St. Leonards at 
Boyle Farm Ditton. He gave evidence as to what Lord St. Leonards 
had told him respecting his intentions as to the disposal of his property. 

After examining him, I said with a polite bow: ‘‘Mr. Warren, I owe 

you an apology for bringing you into the Probate 

A polite compliment . T . 1 , , ^ 

to an author. Court. I am sure no one will ever dream of disput¬ 

ing your will, because you have left everybody “ Ten 
thousand a year (the title of a book of which he was the author.) 


(18) Best on Evidence 8 th, Ed. (Ame.) 610. 


(19) Ibid 611. 
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Whereupon Warren bowed most politely to me in acknowledgment 
of the compliment; then bowed to the judge, and received his lordship’s 
bow in return; then bowed to the jury, then to the bar , and, lastly, to the 
gallery." 20 

Judge Risdon, a lawyer of Kirksville, tells this as illustrative of 

Colonel Dean’s persuasive powers:—“About thirty 

powcrTof persuasion! y ears a S° Henry Clay Dean, the eccentric Missouri 

lawyer and orator was attending a term of court at 
which I was defending a man on a pretty serious charge. Two horse 
thieves that were there in jail sent for Dean. He took their case and 
after looking at it from all sides concluded the best thing for them to do 
was to plead guilty and take two years each. His men did not relish 
the idea of pleading guilty. He told them that the penitentiary wasn’t 
bad sort of a place; he had been all through it and he knew. ‘The 
warden—a personal friend of mine—is one of the kindest men that ever 
lived,’ said Dean ; ‘he never makes you work when you are tired, and 
when you are sick he always looks after you like a mother. You get 
roasted beef and brown bread everyday, and pie and turkey on Sunday. 
Why, when Bill Jenkins—you boys know Bill-used to run a little saw mill 
over in the corner of Putnam county, they sent him up for borrowing 
corn. When he went there he didn’t weigh over 130 pounds, regular 
skin and bones, and in six months he weighed 300 pounds, avoirdupois, 
and was made captain of the guard just getting along fine. Bill said he 
would not swap tis job for any other in Missouri, and wrote his folks to 
come down and live with him. The prison can’t hurt anything but your 
reputation, and what does a fellow who’s been stealing care about reputa¬ 
tion any way ?” The two horse thieves by this time were dead anxious to 
plead guilty and begin life in the penitentiary. More than that, all the 
other fellows in the jail who had heard Dean’s talk insisted on pleading 
guilty and going along.”- 11 

‘Sir Frank Lockwood told me a story which well illustrated Mr. 
Benjamin’s knowledge of human nature. Nothing wins a man’s heart so 
readily as the art of being a good listener. For my part I am sure that 

at a consultation it is better, if you can only get the 
Lockwood’s account chance, to hear than to talk. The lay client likes to 

of a consultation with . ... ., , , . , , , 

Benjamin. tell his tale, and if you attend to what he says, and 

put in here and there a word of sympathy, he goes 
away with a higher opinion of you than if you give him the benefit of your 
own view on the most abstruse legal proposition. But here is Frank 
Lockwood’s story as he told it to me : “I have a relative who wanted to 
take counsel’s opinion on a matter of family property. So we fixed up a 
consultation with Benjamin, and my relative came two hundred miles to 
attend it. As soon as we w^ere seated he said to Benjamin, ‘It seems to 
me sir, essential that you should clearly understand the exact position of 
( 20 ) 


Hawkins 147 


(21) 26 Green Bag 279. 
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the family in this matter,’ and away he went and gave Benjamin an 
explanation which lasted twenty minutes. Benjamin sat mute and 
smiling all the time. Then, in came the clerk and said, ‘The parties are 
ready, sir, in the next consultation;’ and Benjamin rose, shook hands 
with us all, and the clerk bowed us out. When we got outside my relative 
said, ‘What an agreeable, courteous, delightful man Mr. Benjamin is.’ 
‘Yes, said I, but you don’t seem to have got much advise out of him.’ ‘No,’ 
said he, ‘now you come to mention it, I do not know that I have.’ But 
the ability of Mr. Benjamin as an advocate was also patent to all 
lawyers, and I remember the late Mr. Justice Denman saying to me, 
“What a lot of law he taught us.’’ 2 ' 1 

“ Platt was an advocate of a different stamp. He also was kind, 

and in every way worthy of grateful remembrance, 

att s p easantry. loved to amuse especially the junior Bar, and 

more particularly in court. He was a good, natural punster, and endowed 
with a lively wit. The circuit was never dull when Platt was present ; 
but there was one trait in his character as an advocate that judges 
always profess to disapprove of—he loved popular applause,—and his 
singularly bold and curious mode of cross-examination sometimes brought 
him both rebuke and hearty laughter from the most austere of judges. 

Platt dealt with a witness as though the witness was putty, mould¬ 
ing him into any grotesque form that suited his humour. Up evidence 
could preserve its original shape after Platt had done with it. He had a 
coaxing manner, so much so that a witness would often be led to say what 
he never intended, and what afterwards he could not believe he had 
uttered. 

Thesiger, who was his constant opponent, was sometimes irritated 
with Platt’s manner and on the occasion I am about to mention fairly 
lo3t his temper.” 23 

It was in an action for nuisance before Tindal, Chief Justice of the 
Common Pleas, at Croydon Assizes. 

Thesiger was for the plaintiff, who complained of a nuisance caused 
by the bad smells that emanated from a certain tank on the defendant’s 

(22) George Witt’s Life in the Law 162-163. 

“Mr. Benjamin was a philosopher, and it was quite impossible to upset his equanimity. 
In his mode of life he was temperate and regular, yet as host or guest he knew how to 
enjoy the good things of life. He never allowed private affairs to interfere in the least 
degree with his professional work, ‘ No lawyer,’ he would say, ‘or medical man should 
ever do any work outside his profession, or ever make an investment which can give him 
a moment’s uneasiness. Give your banker a list of safe securities, and when you have 
spare money let him buy ftom the list. Bring to bear upon your legal work a mind 
absolutely free from worry and anxiety. Clients have a right to your best, and you 
Cannot give them that if you have anything to think about other than their interests.” 
He held that the pride of good advocacy, the anxiety to do the utmost for the cause of the 
client, the maintenance of popular faith in the devotion of counsel were the real objects 
for which the Bar ought to strive, and he acted upon these principles.” George Witt’s 
Life in the Law. 161-162. 

(23) Hawkins 31. 
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promises, and called a very respectable but ignorant labouring man to 
prove his case. 

The witness gave a description of the tank, not picturesque but 
doubtless true, and into this tank all kinds of refuse seem to have been 
thrown so that the vilest of foul stenches were emitted. 

Platt began his cross-examination of poor Hodge by asking him in 
his most coaxing manner to describe the character and nature of the 
various stenches. Had Hodge been scientific, or if he had had a little 
common sense, he would have simply answered “bad character and ill- 
nature;” but he improved on this simplicity, and said:— 

“Some of them smells somewhat like paint." 

This was quite sufficient for Platt. 

“Come now,’* said he, “that’s a very sensible answer. You are aware 
as a man of undoubted intelligence, that there are various colours of 
paint. Had this smell any particular colour , think you?”. 

“Wall, I do’nt know sir.” 

“Don’t answer hurriedly; take your time. We only want to get at the 
truth. Now, what colour do you say this smell belonged to ?” 

“Wall, I don’t rightly know sir.” 

“I see. But what do you say to yellow? Had it a yellow smell, 
think you?” 

“Wall, sir, I don’t think it was yellow, neither. No, sir, not quite 
yellow; I think it was more of a blue like.” 

“A blue smell. We all know a blue smell when we see it.” Of course, 
I need not say the laughter was going on in peals, much to Platt’s 
delight. Tindal was simply in an ecstacy, but did all he could to suppress 
his enjoyment of the scene. , 

Then Platt resumed :— 

“You think it was more of a blue smell like? Now, let me ask you; 
there are many kinds of blue smells, from the smell of a blue Peter, 
which is salt, to that of the sky, which depends upon the weather. Was 
it dark or-” 

“A kind of sky-blue sir.” 

“More like your scarf?”. 

Up went Hodge’s hand to see if he could feel the colour. 

“Yes,” said he, “that’s more like-” 

“Zummut like your scarf?” 9 

“Yes, sir.” 

Then he was asked to a variety of solids and liquids; and the man, 
shook his head, intimating that he could go a deuce of a way, but there 
were bounds even to human knowledge. 

Then Platt questioned him on less abstruse topics, and to all of his 
questions he kept answering,— 
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“Yes, my lord.” 

Were fish remnants,” asked Platt, “sometimes thrown into this 
reservoir of filth such as old cod’s heads with goggle eyes?” 

“Yes, my lord.” 

“ -Kan Nantes in Ourgite Vasto ?” 

“ Yes, my lord.” 

Thesiger could stand it no longer. He had been writhing while the 
court had been roaring with laughter, which all the ushers in the universe 
could not suppress. 

My lord, my Lord, there must be some limit even to cross-examina¬ 
tion by my friend. Does your lordship think it is fair to suggest a 
classical quotation to a respectable but illiterate labourer?” 

Tindal, who could not keep his countenance —and no man who 
witnessed the scene could—said: — 

‘It all depends, Mr. Thesiger, whether this man understands Latin.” 
Whereupon Platt immediately turned to the witness and said:— 

“Now, my man, attend ;Rari Nantes in Ourgite Vasto. You understand 
that, do you not?” 

“Yes, my lord,” answered the witness, stroking his chin. Tindal trying 
all he could to suppress his laughter, said :— 

“Mr. Thesiger, the witness says he understands the quotation and as 
you have no evidence to the contrary, I do not see how I can help you.” 
Of course, there was a renewal of the general laughter, but Thesiger, in 
his reply turned on Platt 

“ This was my first appearance on circuit, and ray first lesson from a 
great advocate in the art of Caricature.” 

As a cross-examiner Campbell operates like a surgeon, cutting 

down until the sore spot is reached. He never gets tired, never loses 
sight of the point. 


There is an illustration on the records of the Adair county circuit 

Campbell as a cross- " 14 WaS * ^, each ° f P r0mise «*!■ The 

examiner. defence was undertaking to show that the-young 

woman who sued was not altogether partial with her 
affections. Campbell was employed to stand between the fair plaintiff 
and the defendant’s sheckels. There was evidence on behalf of the defen¬ 
dant that once upon a time one Roy Mailverne, a smart and good-looking 
country youth, had kissed the plaintiff,, and that she had not seriously 
objected. Roy was called in rebuttal to deny the base imputation. He 
did it vigorously—declared he never did such a thing, never even 
dreamed of it ; could not imagine how such a wicked lie had gone abroad. 

• Campbell took the immaculate Roy in liand on cross-examination. 
No body had warned him as to the sort of man Campbell was. He had 

' (84) Ibid 31-3$ " ’ 
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stood the direct examination with confidence, and flushed with triumph 
turned to the cross-examiner, who drowsily suggested : 

Roy, you didn’t steal into the kitchen where Miss M—was making 
butter for flap-jacks and kiss her ?” 

No, sir ; I didn’t.” 

There was a brief pause, during which the examiner looked at his 
half-burned cigar meditatively. The audience began to titter. 

“ Roy, you didn’t steal up behind Miss M—in the kitchen where she 
was- 

“ I tell you I didn’t kiss her at all!” said the witness, angrily. 

“ At no where and no time?” said the lawyer gently. 

“ At no where and no time !” 

There was another pause, as the interrogator calmly knocked the 
ashes off his cigar, and studied the floor. 

Roy,” he said, ingratiatingly, “ if you had stolen into the kitchen 
and kissed Miss M—when she was mixing the things for johnnie cakes 
you’d be too much of a gentleman to admit it before all this crowd, 
wouldn’t you ?” 

In the laughter following the mild observation the witness failed to 
reach the significance of the question. 

“ Sure!” he replied, decidedly “ I ain’t no Nannie tell-tale.*’ 

That’s all, Roy,” said the examiner, pleasantly, “ you may run 
along home now.** 2 ’ 


(25) 22 Green Bag 715. 


John Netherland represented a case against the‘defendant, who introduced as a 
witness ‘Squire Melton’ as honorable, high toned, and high standing a man as ever there 
was in Grainger county, but whose testimony injured his case very materially. 

The witness was turned over to Colonel Netherland for cross- 
examination, and he did it in this style. 

Counsel: “Squire Melton, you are a brother-in-law of the defendant ?” 


Squire Melton’s evidence 


Witness: “Yes.” 

Counsel: “This evidence of yours—did he get it up; or was it a scheme of your own?” 


w<i9 a scheme of his own, 

aside ?” (14 Cr.L. J. 27). 


Witness: “It was a scheme of my own, Sir.” 

Colonel Netherland was wise enough to say only: “Stand 


William Redmond, M.P., once arose to speak in the House of Commons, according to 

wUUam Redmond ques- Boston “Evening Record ,” and there came a question 

tloned when speaking. hurled at him from the right side of the house; 

“Will you vote for this bill if it comes up?” 


Mr. Redmond looked from one side of the house to the other and slowly answered: 


Commencing an answer 
that brings forth an applause 
from the right. 

beard ; 


“I will—” 

Immediately the right side of the house burst into a storm of 
applause. But Mr. Jtedroopd continued, as soon as he could be 
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Elliott’s remarks. 


Judge Elliott in his work on the Advocate, referring to this subject 
says:—“There is another case where no actual cross-examination is ad¬ 
visable, and that is where it is forborne because it 
cannot be conducted without wounding the feelings 
of the witness. In such a case, however, the motive 
ings of 8 'witness. 6 ^ which dictates the forbearance must appear, and 

the witness must be one who, it can be seen, would 
suffer from a further examination. Of course, if the testimony cannot 
be overcome by other evidence, and there is hope of impairing its force, 


A continuation for witlch 
tho loft 91da applauds. 


M 


.not 


i > 


A completion that silences 
both sides. 


Then the storm came from the loft side, and as soon as it 
subsided for a moment he completed what he started: 

“.answer that question.” 

“And perfect silence reigned on both sides.” (12 American 
Lawyer 363.) 

Counsel : Now then, sir, did you, or did you not, threaten to kill the plaintiff? 

Witness : I did. 

Counsel: That will do. The jury will notice the admis¬ 
sion. 

An upparent adraissloo xktu * t> x t i ~ T 

Witness: Hut I have not finished. I was about to say that 

i did— 


Counsel: Quite right to confess it. You may step down. 

Witness : Your Honour, I insist upon my right to finish the sentence. 

Judge: Well ! 

turns out to bo a denial. Witness: I did.not (3 Green Bag 99.) 

Witnesses who have been dragged many miles over the country to testify before 

justices and notaries will appreciate the vigorous kick registered 
was 0 raadl 1 tS e ?iv7hU r eJ? by Farracr Hiram Watterson of Marion county before Notary 
< * ence * D. R. Hughes recently. Depositions were being taken in a land 

case and attorneys were here from Kirksville, Palmyra and 
Canton. Samuel Ellison and Joseph Reiger of Kirksville represented the plaintiffs. 

When the witnesses were lined up before the notary to take the oath Mr. Watterson 
refused to hold up his hand. • 

“ Raise your hand and be sworn with the rest, Mr. Watterson,” said Ellison, 
pleasantly. 


“ 1 corae a lon g wa y.” replied Mr. Watterson, “leaving the farm and everything, and 
I don’t do any testifying till I get my money ! I live in another county.” 

“ Your money’s good,” returned the attorney. “ The plaintiffs have a bond and you’ll 
be paid well for your trip and your day in court. Raise your hand, please.” 

“ I want my money right now,” said the farmer determinedly. “You can't yank me 
over the country and make me give evidence without you pay me for my time.” 

“ Mr. Stenographer,” said Ellison, with astonishing good humour, “please make a 
note on the record there that Mr. Watterson has come a long way and he formally 
demands his mileage right now because of that fact. Now, that fixes it all right 
Mr. Watterson. Hold up your right hand.” 

“ I want my money right there,” said the witness holding out his hand. “You can 
send me to jail if you like, but I won’t testify till I’m paid my fees.” 

“ I take it you’re a law-abiding citizen and a fair man, Mr. Watterson, and that you 
want to do what is right?” said the lawyer, adopting a new tact, 
iff M Of course. I try to deal fair with everybody.” 

33 
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there must be a cross-examination, but it cannot, as a rule, be too delicate¬ 
ly conducted. If it is resolved to dismiss such a witness without an 
actual cross-examination, the apparent examination should go far enough, 
and only f ar enough, to disclose its painful character, and supply a reason 

*• I knew it,” said Ellison. The minute I laid eyes on you I knew there was a man we 
could trust—a straightforward, honest citizen who always did right by his fellowmen.” 

“You’re right there, mister,” returned the'farmer, evidently pleased. 

“I felt sure of it. ♦And being that sort of a man you are always open to reason. 
Now, I take it further, that you believe in the good old Democratic principle of the 
greatest good to the greatest number—in other words that majority rules?” 

“I-1 guess so.” 

“ Quite right. That being true, I’m going to ask all those present who think 
Mr. Watterson ought to testify in this case to hold up their hands.” 

The two attorneys for plaintiffs held up their hands. 

“Two in favour of his testifying,” said Ellison. “Now those who don’t want to hear 
Mr. Watterson testify will please make it known by the same sign.” 

No hands were raised in approval of this curious proposition. 

“The motion seems to have carried, Mr. Watterson,” said the attorney, calmly ; 
“will you please hold up your hand now and be sworn ?” 

It all happened so smoothly that Watterson’s hand went up and he took the oath with 
the rest almost before he had time to know what had happened. 

“I lost my fees on a case of this kind once,” he explained afterwards, “and I vowed 
and declared I’d never be caught again, but that fellow acted so fair about it that it looked 
mean to stand out any longer,” 22 Green Bag 364. 

An old and very eminent lawyer in Boston lay dying. His daughter spoke to the 
attendant nurse, who thereupon left the room. 

“Mary,” said the patient, “what did you say to that woman?” 

“Oh! nothing, father, nothing.” 

in saying “Mary,’’ came the feeble voice, “what words did you use to 

say nothing?” (8 Green Bag 476.) 

A bright but frightened negro boy about seven years of age was led by a big policeman 
before the judge. 

“What is your name,” said the judge. 

• “Julius.” 

recording a confusion “Julius what ?” 


Words used 
nothing. 


“Julius Smiff.” 

“Well, Julius, you are charged with stealing three dollars from Mrs. Moore at 
Thirteenth Street Market, are you guilty or not guilty?” 

“Not guilty, Sir, there was just $ 1*50 there.” 

“So there was only $ 1*50 there and you stole that?” 

“Yes, Sir.” 

“What did you steal it for?” 

“Well, my big brother told me where it was, and told me to get it or there would be 
trouble, so I got it.” 

“What did you do with it?” 

“Divided it with my big brother.” 

“So you divided with your big brother. Then you had seventy-live cents. What did 
you do with that?” 

“I got a bath.” 

“A bath did not cost seventy-five cents. What did you pay for your bath?” 

“Ten cents.” 

“Well, then you had sixty-five cents left ; what did you do with that?” 

I “bought me some doughnuts.” 
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for the motive which induces counsel to forbear prosecuting the examina¬ 
tion. A merciful consideration for the feelings of a witness who must 
speak of things that give pain is a sure way to a juror’s favor.” 20 

Mr. Harris gives the following illustration of eliciting the previous 
conviction of the witness. 

Counsel: “ You swear that this affidavit is true in every particular?” 
Witness : “ Certainly.” 

Counsel : “Let me ask* have you ever been in the witness-box before?” 
Witness : “Not that I know of.” 

The learned judge said, “he could not see the relevancy of it.” 

“Your Lordship will allow me,” said the counsel : “ Have you ever 
been convicted of perjury ?” 

Of course there was a denial on the part of the indignant witness in 
the most emphatic terms : and the judge intimated that the learned 
counsel must be content with the answer : so he was. 

Counsel : “How do you get your living ?” 

Witness : “ I work for it.” 

Having ascertained what the occupation was and where, he was 

asked where he was working between the 4th of January and the 

4th of July the year before last. 

“Well, what did they cost?” 

“Five cents.” 

“Well, you had sixty cents left; then what did you do?” 

“Went to the grand opera 
“What did that cost?” 

“Ten cents.” 

“That left you fifty cents; what did you do with that?” 

“Got me an oyster supper.” 

“What did that cost?” 

“Ten cents” 

“Now, you had forty cents; what did you do with that?” 

“Bought a box of candy for my girl.” 

“What did that cost?” 

“Ten cents.” 

“What did you do with the other thirty cents?” 

“Took my girl for a car ride.” 

“ What did that cost ? " 

“ Twenty cents.” 

“ Now, you had ten cents left ; what became of it ? ” 

“ Saw Jack Johnsing take the rough stuff out’n a white hope at de movies.” 

“ What did that cost ? ” 

“ Five cents.” 

«» ifow, you had five cents left ; tell us what you got for that ? ” 

“ A diamond pin at the ten-cent store for my girl.” 

“ Well, Julius,” mused the judge, “ I hardly know what to do with you. You 
certainly got more out of seventy five cents than any person I ever heard of and any 
little negro that starts out with a bath must have a lot of good in him. .I’ll just put you 
in jail for one day, and if I catch that big brother of yours, I’ll send him to the peniten¬ 
tiary for the rest of his life.” (26 Green Bag 433-434). 

(26) Elliott’s Advocate 245. 
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The witness could not remember, and went through the series of 

emouons and gestures which implied his disappointment at not being 
able to do so. 

Counsel: “ Perhaps I can assist you. Were you in Holloway Gaol?” 

After some wriggling the witness said: “Now you remind me of it, 
bir, I was. 

Counsel. Veiy well, said the counsel soothingly; “what were you 
there for? 

The witness did not know-it certainly was not for perjury. 

A little coaxing, however, brought out the fact that, although it was 
not for perjury, it was for saying in the witness-box what they alleged 
was untrue, and so he got six months’ hard labour. 

Counsel: “For speaking the truth ?” asked counsel. 

“Yes, Sir, that is it.” 

Is that the only time you have been in prison ?” persisted 


Witness: 

Counsel: 

Mr. H. 

Witness: “It was.” He was then reminded that he had received 
another sentence of eight months for a similar offence. 

At this revelation one of two courses should have been taken either 
not to re-examine, and leave the witness to be believed or not by the 
judge, or to examine for some kind of corroboration, however slight of 
his affidavit, since a witness-may have committed many perjuries and 

yet tell the truth for once. As a friend of mine used to say, “A liar is’ 
seldom doubted unless he speaks the truth.” 

But the re-examining counsel was an eminent Chancery Advocate 
and he pulled up his gown in forensic fashion and with refined confidence 

said: Come now, Mr.-You have frankly told my friend that you have 

been twice convicted of perjury ; now, tell me, have 
you also been twice tried for the same offence and 
acquitted ?” “I have, Sir.” 

This was the climax of the situation. 27 

O’Connell was once defending a case of agrarian murder, in which 

the chief evidence for the prosecution was that of the bailiff of the 

murdered landlord. “This witness produced a hat 

in au IWsh "agrarian Whi ° b ’ he SWOre he saw fal1 from the head of the 
murder trial. masked murderer as he ran.away, and which he and 

several other witnesses identified as a hat belonging 
to the prisoner. In cross-examining the witness, O’Connell, with the hat 
in his hand, said: 

You saw this hat fall from the murderer’s head?” 

I did,’’ anwered the bailiff. 

And you immediately picked it up?” 


The climax of the 
situation. 


ft 


ft 


ft 


(27) Harris’ Illustrations in Advocacy, 85. 
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Brougham and Scar¬ 
lett. 


“I did.” 

O’Connel looked closely at the inside of the hat. 

‘‘And I suppose you examined it outside as in?” lie then asked. 

“I did.” 

Still looking intently at the inside of the hat, O’Connell went on. 

“And I suppose you read on the lining?” and O’Connell, appearing to 
read from the hat, spelt Out the prisoner’s name. 

The witness, assuming he was reading, answered without reflecting— 

“ I did.” 

“ My lord,” said O’Connell, “I submit the case is ended. There is 
no name whatever in the hat.” 

At the Common Law many barristers seem more anxious to win 
Speech makers and 

verdict getters. their clients, and as a consequence, many of those 

who were most renowned as speechmakers were very 
far from being equally renowned as verdict-getters. It is said that at the 
time when Brougham and Scarlett divided the lead of the Northern 
Circuit between them, a junior counsel, going to the circuit for the first 

time, got into conversation, at the end of the assizes 
at York, with a juryman who had served throughout 
them. He asked the juryman which of the two 
leaders he considered the greater advocate. “Oh,” answered the juryman 
off hand, “there’s no comparison : Brougham is head and shoulders above 
Scarlett.” 

“ But,” objected the young barrister, “you have been all through 
finding verdicts for Scarlett.” 

“ Ah, that was his luck,” answered the juryman. “You sec, it so 
happened that he was always on the right side.” 

John Cromwell’s kettle was stolen one night in July. The thief 
carried it away about ten miles and exchanged it for another kettle very 

much like it at the “wash-place” of Jim Sinclaire,a 

well’s kettle. r0m ' colored raan ; Cromwell subsequently found his 

kettle at Jim s spring, and demanded its surrender; 
but Jim, believing ' the kettle to be his own refused to surrender. 
Cromwell then replevied it. The officer taking charge of it delivered it 
to Paulk, Esq., justice of the peace in Cromwell’s neighbourhood who 

subsequently tried the case under a large oak tree in 

N^gro an women iXt for fl ° D \ ° f hi \, h ° usa - « usual in the country, a 
witnesses. crowd assembled to witness the trial. Just before 

the hour of trial Jim drove up with sixteen negro 
women, all witnesses for him, in a two horse wagon. 

Cromwell was represented by the neighbourhood lawyer, a young 
sprig whose practice w as hound by the neighbourhood in which he lived. 
(28) Strahan’s Bench and the Bar 84. 


(29) Ibid. 
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Jim pleaded his own case. 

Some of the bystanders were inclined to nettle the lawyer on account 
of the formidable array of witnesses on Jim’s side, but he was undaunted. 
He simply turned the kettle bottom up, and both sides announced “ready.” 

Plaintiff and his wife very clearly identified the kettle as the property 
of plaintiff. 

Defendant first called Aunt Tildy Jerls as his star witness, all 
witnesses having been previously put under the rule at a safe distance, 
so that one could not hear what another swore and Jim opened up as 
follows: 

“Aint Tildy, whose kettle is that?” 

Aunt Tildy : Dat s your kittle, Jim, dat’s whose kettle it is. I’s 
washed in dat kittle a thousand times, honey, at your spring. I'd know 
dat kittle clean across Tennessee river. Dat’s yo kiltie.” 

This was perfectly satisfactory to Jim, and the witness was turned 
over for cross-examination by the young lawyer who, in a most positive 
style began: 

“ Now, Aunt Tildy, don’t you know good and well that Jim's kettle 
was perfectly smooth inside; that it did’t have a sign of a sand-hole about 
an inch long on the side, something like nine inches below the kettle’s 
eye? Now isn’t that true, Aunt Tildy?” 

Aunt Tildy could hardly wait for the lawyer to get the question out of 
his mouth, till she answered in just as positive a manner as the question 
was put. 

No, hit a in t true ; Jim’s kittle did have a sand-hole in it about an 
inch long (indicating on her finger) and may be a leetle longer. I’ve 
seen that sand-hole a thousand times and more and I know what I am 
talking about.” 

“All right. Aunt Tildy, answered the lawyer, “just turn the kettle 
right side up, and show the sand-hole to the court.’’ 

Aunt Tildy turned the kettle up. She gazed at its smooth inside 
surface for a minute. The suspense was awful. Her face was the 
picture of desperation itself. Great big'drops of perspiration rose and 
stood on the back of her low-bended neck; then she literally dived into 
that kettle ; she clawed its polished iron sides, and punched its impene¬ 
trable bottom as if to puncture it with her naked fingers. A moment 
more of suspense, and Aunt Tildy subsided. She was then directed to 
stand aside. She willingly obeyed, and another, and another, and an¬ 
other, came, performed, and passed on, as Aunt Tildy had done before 
them till all that train of sixteen witnesses had passed before that 
hitherto silent crowd of bystanders; then the long bottled-up hilarity 
exploded by this waggish exclamation from a youth in the crowd: 

“ Them niggers swore at that sand-hole and went off crestfallen, just 
like a dog that had bit a frog ! ” 
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Judgment for the plaintiff, and the kettle incident was for ever 
closed.** 30 

A Westerner was suing a railroad company for damages as the result 
of an accident which had killed his wife and deprived him of her com¬ 
pany and services. He took the stand on his own behalf and was severely 
cross-examined by the counsel for the defence. 

Danger of a second Counsel: “ Now, Mr. Jones, how old did you say 

a marriage. your wife was when she was killed ? ” 

Witness : “ Forty-five’! 

Counsel: “ And been in feeble health a good deal of the time, and 

cost you quite a bit to keep her in medicine and things ?” 

Witness: “ Yes.” 

Counsel : “ Well, since she died I believe you have married again?’* 

Witness : “ I have.*’ 

Counsel : “ And how old is the present Mrs. Jones ? ** 

Witness : “ Thirty.” 

Counsel : “ Is she stout and healthy and able to do a good day s 
work about the house ? ” 

Witness : “ Yes.” 

Counsel : “Cost much for medicines and stuff like that ? ’ 

Witness : “ Not a cent.” 

Counsel : “ Then Mr. Jones, you just tell this court how you were 
damaged by the removal of your first wife.” 

The defence won the case. Jl 

(30) 17 Green Bag 735. 

(31) 16 Green Bag 611. 

The late Sir George Jessel, for several years Master of the Rolls in England, was very 
loath to allow an exception to an established rule, and sometimes he was led into awkward 
predicaments. 

One time he was trying a case where the question of a right of way was the issue. 

A number of old residents of the district, farmers, shopkeepers. 

Hearsay evidence In Sir mechanics and labourers had been taken up to London as wit- 
George Jensel a court .*.#• 11 , . .. 

nesses to the existence of the right-of-way. One old and unletter- 

ed farmer began telling the Master of the Rolls, that be had “knowed the path for sixty 

years and my feyther tould me as he heerd my grand feyther say?” 

"Stop,” cried the judge, “we can’t have hearsay evidence here,” 

“Not 1” exclaimed the witness. “Then how dost thou know who my feyther was except 
by hearsay?” 

There was heartyilaughter-in court, and the judge’s face grew as red as a turkey-cock’s 
comb, for he disliked being made a butt of in court. When the laughter had subsided, the 
tipstaffs hardly being able to secure silence, the judge said very gravely and with much 

severety in his tones: 

*’In courts of law we can only be guided by what you have seen with your eyes, and 
nothing more nor less.” 

“Oh, that be blowed for a tale,” shouted the witness, “I have got a bile on the back 
of my neok and I have never seen it but I am prepared to swear that he’s there” 

This exception brought more laughter in the court and much evidence about the foot¬ 
path wfw allowed even though it was only hearsay.” (26 Green Bag 466-467) 
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Mr. Hawkins was defending a prisoner charged with the murder of 
his wife. It was so clear a case that the lawyer fell back on the ever 
new plea of insanity, so common and so effective in New York. Justice 
Maule s opinion of the insanity plea was that as a rule, it was not the 
accused, but his counsel, who was insane. Hawkins called the vicar of 
the village to prove his case. The clergyman testified that he had been 

Clergyman’s evidence. ministerin S in the parish for thirty-four years and 

that up to a few days before the murder the prisoner 
had been a regular attendant at his church. 

This is how Mr. Hawkins himself narrates the rest of the story: — 

^ Did the wife attend your ministration, too?” asked Judge Maule. 

Not so regularly. Suddenly,” continued the vicar, after suppressing 
is emotion, without any apparent cause, the man became a Sabbath 
breaker and absented himself from church.” 


This evidence rather puzzled me, for I could not understand its pur- 

poit. Maule in the meantime was watching it with the keenest interest 
and no little curiosity. 

‘‘Have you finished your witness, Mr. Woolst?” (Mr. Hawkins’ 
associate counsel) his lordship enquired. 

“Yes, my lord.” 


Judge’s questions. Maule then took him in hand and after looking 

a t him steadfastly for about a minute, said :— 

Judge . You say, sir, that you have been vicar of this parish for 
four and thirty years?” 

Witness : ‘‘Yes, ray lord.” 

Judge . And during that time I daresay you have regularly per¬ 
formed the services of the church?” 

Witness : “ Yes my lord.” 

Judge . Did you have week day services as well?” 

Witness j “ Every Tuesday, my lord.” 

Judge : And did you preach your sermons?” 

Witness : “ With an occasional homily of the church.” 

Judge Your own sermon or discourse, with an occasional homily? 

And was this poor man a regular attendant at all your services during the 
whole time you have been vicar?” 


Witness : Until he killed his wife, my lord. 
Judge “ — - - 


99 


- That follows—I mean up to the time of this Sabbath 

rea mg, you spoke of. He regularly attended your ministrations and 
then killed his wife?” 

Witness : “Exactly, my lord.” 

Judge : “ Never missed the sermon, discourse or homily of the 
Church, Sunday or week day?” 

Witness: “That is so, my lord,” > 
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Maule carefully wrote down all that our witness said, and I began 
to think of the defence, which stood on very fair grounds, especially 
when I perceived that Maule was making some arithmetical calculations; 
but you never could tell which way he was going, and therefore we had 
to wait for his next observation, which was to this effect: — 

You have given yourself, sir, a very excellent character, and doubt¬ 
less by your long service in the village have richly deserved it.The 

result, however, of your indefatigable exertions so far as the unhappy 
man is concerned comes to this.” 

His lordship then turned and addressed his observations on the 
result to me. 

“This gentleman, Mr. Hawkins, has written with his own pen and 
preached or, read with his own voice, to this unhappy prisoner about one 
hundred and four Sunday sermons or discourses, with an occasional 
homily every year.” 

There was an irresistible sense of the ludicrous as Maule uttered, or 
rather growled, these words in a slow enunciation and an asthmatical 
tone. He paused, as if wondering at the magnitude of his calculations, 
and then commenced again more slowly and solemnly than before:_ 

“These,” said he, “added to the week day services, make exactly 
156 sermons and homilies for the year.* (Then he stared at me, asking 
with his eyes what I thought of it.) ‘These again, being continued over a 
space of time, comprising as the reverend gentleman tells us, no less 
than thirty four years, gives us a grand total of 5,304 sermons, discourses 
or homilies during this unhappy man’s life.” 

Maule’s eyes were now riveted on the clergyman as though he were 
an accessory to the murder. 

“Five thousand three hundred and four,” he repeated, “by the same 
person, however respectable and beloved as a pastor he might be, was 
what few of us could have gone through unless we were bestowed with 
strength of mind or power of endurance. I was going to ask you, sir, did 
the idea ever strike you when you talked of this unhappy being 
suddenly leaving your ministrations and turning Sabbath breaker that 
after thirty four years he might want a little change ? Would it not be 
reasonable to suppose that the man might think he had had enough of it.” 

Witness : “It might, my lord.” 

Judge : “And would not that, in your judgment, instead of showing 
that he was insane, prove that he was a very sensible man?” 

The vicar.did not assent to this and as he would not dissent from the 
learned judge, he said nothing, 

“And,” continued Maule, “that he was perfectly sane although he 

murdered his wife?*’ 

24 
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Prisoner acquitted by 
jury’s sympathy— 
Cause of sympathy. 


But Mr. Hawkins turned the tables on Justice Maule, worked the 

Judge’s quarry and made the jury believe that no 
man’s mind could stand such an ordeal; and the 
prisoner was acquitted. But this most eloquent coun¬ 
sel had the aid of the prisoner’s two little children, 
dressed in black and sobbing bitterly while in glowing and pathetic 

language he was addressing the jury. Yet an 
awkward twist is given to this dramatic scene 
by a revelation made to him after the trial by an “old resident” and 
which is characteristic of rural England. The old man said to the 
lawyer : 


Sight of children. 


“But I don’t think you would have painted the little home in such 
glowing colours if you had seen what I saw last week when I was driving 
past the cottage. No, no; I think you’d have toned down a bit.” 

“What was it?” I asked. 


“Why,” said the inhabitant, “the little children who sobbed so 
violently in court this morning and to whom you made such pathetic 
reference, were playing in an ash heap near their cottage, and they had # 
a poor cat with a string round its neck, swinging backward, and forward 
and as they did so they sang: 

This is the way poor daddy will go! 

This is the way poor daddy will go! 

“Such, Mr. Hawkins, was their excessive grief!” 32 

The following is related by Lord Alverston in his Recollections of 
the Bench and the Bar: “In the year 1884 I acted for the managers of 
the Metropolitan Asylum Board, who were the defendants in an action 
brought by a Mr- Fleet to restrain them from maintaining a smallpox 
camp close to his property near Darenth, in Kent. As many as a thou¬ 
sand patients had at times been treated there, and the case was note¬ 
worthy in many respects. For instance, it was proved at the trial, by a 
map showing the houses in various parts of London in which smallpox 
cases had occurred in previous epidemics, that the recurring outbreak 
visited not only the same district, but the same streets, and even the 
same houses. It was quite remarkable when comparing the spot-maps of 
the various cases which occurred in the different epidemics to see how 
plainly this appeared. 

The case was tried before Mr. Justice Pearson. I had the assistance 
of Sir Edward Clarke and the late Mr. Anderson. The plaintiff alleged, 
with undoubted justice, that the presence of such an establishment in the 
neighbourhood of his property would seriously damage its value, besides 
being, as he alleged, a source of actual danger. 


(32) 13 American Lawyer 27 ; Hawkin’s Reminiscences p, 44, 
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Some amusing and curious evidence was given at the trial. Among 
~ . , . .. other witnesses who were called for the plaintiff 

Doctor s examination , „ , .. , , ,, 

as to the travelling was a doctor, who alleged quite seriously that the 

capacity of small pox. distance to which infection would extend depended 


entirely upon the number of patients collected at 
one spot, and that it would travel in exact proportion to that number. I 
had to cross-examine him, and his answers were both amusing and in¬ 
structive as showing the extent to which a person can bring himself to 
believe in a theory. 


I said: “I understand you to say, Doctor, that if with one patient there 
would be risk of infection at a distance of, say, ten yards, with two at 
twenty yards, and so on, it follows that if there were a thousand patients 
there would be risk of infection several miles away.” “ Exactly, this is 
my meaning.” “Well,” I put to him, “It has nothing to do with the case, 
but for the satisfaction of his lordship and myself, will you tell me some 
place in London where we should be comparatively safe from infection 
from smallpox?” He replied : “ The middle of Hyde Park and 29, 
Pembroke Gardens”—which was his own house. It is difficult to believe 
that he was serious, and yet there is no doubt that he really meant what 
he alleged. I then said to him : “ How many people would the poison in 
one pustule infect?” He replied : “I have calculated that each pustule 
contains sufficient poison to infect twenty-six million people.” I said : 
“ It is not unusual, is it, for a patient to have a thousand spots on his 
body?” “No, not at all,” was his answer. “ Then according to you that 
patient could cause infection to many millions of people: and the distance 
to which the infection would travel would be in exact proportion to the 
number of cases on the site.” 

In the course of the case I had a striking example of how essential 
it is to test expert testimony, and how frequently experts generalize from 
insufficient data; and confidently give evidence which is not based on 
actual knowledge and does not therefore justify the conclusions at which 
they arrive. The matter arose in this way. A medical expert, a chemist 
of very great experience and high reputation, was called for the 
plaintiff, and described the periods of infection, and at what stage 
the infection was most likely to be propagated ; he agreed with the 
evidence upon which I wa6 instructed, that the most dangerous period 
was when the skin began to dry, and the dust, or small particles of skin, 
were given off from the body. So far his view was in entire accordance 
with that of my witnesses, but, on instructions, I asked him whether it 
was not a fact that in smallpox cases the air-passages of the lungs and 
the interior of the body developed spots of the same character as those 
on the skin, and that it was the particles from these internal spots 
exhaled by the breath that were among the main causes of infection. He 


^33) On this calculation there should be no man living in England, free from the pox. 
The evidenoe carried with it its own condemnation. 
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said that he believed that there was one case to be found in the books in 
which spots had been found in the interior passages of the lungs of a 
smallpox patient. I heard a groan behind me. I turned round, and 
one of my experts, a man of great practical experience, who had had 
the charge of one of the large smallpox hospitals in the North of England 
whispered to me : And this man calls himself an expert! I have made 
over a thousand post-mortem examinations of smallpox patients 
who had died from the disease, and I have never found any case 
in which the spots on the interior passages of the ^body were not 
present.” 

Mr. Justice Pearson gave judgment for the defendants on the ground 
that there was no sufficient proof of nuisance, and no damage whatever 
to Mr. Fleet was justified in the apprehension that he entertained in 
consequence of the hospital being built where it was. The case was taken 
to the Court of Appeal, and argued by Mr. Finlay, afterwards Sir Robert 

Finlay, but the appeal was dismissed, the Court supporting the judgment 
for the defendants. 34 


During my experience I have rarely known a thoroughly innocent 
pel son convicted, says Ballantine “although there are certain charges 

scarcely sustained by strict evidence, but which 

and^/eldhig 6 to "preju^ Carry wifch them a moral conclusion, and in which 
diee. juries are apt to reject law and yield to prejudice: 

hut little evil arises from such results, and substan¬ 
tial justice is obtained. 

% 

I must, however, except one class of cases in which I have seen very 
giave eriois committed by juries, and I fear that many innocent people 
have suffered. I allude to charges preferred by women against the opposite 
sex ‘ Juries in many of these instances seem to bid adieu to common 
. sense. The tears of a goodlooking girl efface argu- 

on triaJs' S c^i m?nal ments counsel and the suggestions of reason. 
cases - However absurd and incredible the story told may 

he, a fainting fit at an appropriate time removes from 
their minds all its improbabilities. I have often wished that such charges 
might be disposed of by a jury of matrons. In cases that might fairly 
be the subject of an action before a civil tribunal the juries take up a high 
moral tone, and think themselves justified in inflicting the punishment 
awarded to one of the highest of crimes. I could record many instances 
in which, I believe, there has been a lamentably wrong conclusion arrived 
at against the person charged. In one case that I was engaged in, and 
in which the jury would scarcely listen to me, they were persuaded by 
the earnest exhortations of the judge to acquit the prisoner, but they 

appended to their finding the hope that his lordship would see that he 
was severely punished. 


(34) Lord Alverston’s Recollections of the Bench and the Bar 114-117. 
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I remember a fashionable perruquier being tried many years 
ago at the Central Court for an outrage upon • a young person in his 
employment. I cannot give the details of the story, which carried to my 
mind falsehood upon the face of it, but being plausibly told by a weeping 
complainant of propossessing appearance, the hearts of the jury were mov¬ 
ed and their common sense was washed out. He was convicted and sen¬ 
tenced to a long term of transportation, which was, however, subsequently 
remitted. 

* 

A good story, for the truth of which I should, however, be sorry to 
vouch, is told, that the wife of the Governor of New South Wales, 
happening to be in England, implored the Home Secretary to carry out 
the sentence, as there was not a decent hairdresser in the colony. 35 


CHAPTER VIII. 

SILENT CROSS-EXAMINATION. 




“The stopping-place is on the very summit of fact. Let it rest there. Halt on the very 
top of victory ; rest with it as a climax. ( Donovan's tact in Court p. 89) t . 

“Learn to hold thy tongue. Five words cost 
Zecharias forty week’s silence.” (Fuller). 

“In a criminal, especially in a capital case, so long as your case stands well, ask but 
few questions, and be certain never to ask any, the answer to which if against you, may 
destroy your client’s case unless you know the witness perfectly well, and know that his 
answer will be favourable, or unless you be prepared with testimony to destroy him if he 
plays traitor to the truth and your expectations.” (Paul Brown’s Rules.) 

“Most young lawyers think they appear dull if they pass a witness 
without “tearing him to pieces” under rigid questioning, and find that 
they have fed their enemy at every question. Older advocates use this 
weapon with tact and caution. They have tried the sabre exercise too 
'often, and remember the deep scars it produced on their clients.” 1 

Referring to this subject Cox says : “Far better to be mute through 
the whole trial, dismissing every witness without a word, than for the 
mere sake of appearances, to ply them with questions, not the result of 
a purpose. You will not fall in the estimation of those on whom your 
fortunes will depend ; but the contrary. The attorneys well know that, 
in legal conflicts, even more than in military ones, discretion is the better 
part of valour ; they will not mistake the motive of your silence ; but 
they will commend the prudence whose wisdom is proved by the result.” 2 

Serjeant Ballantine referring .to silent cross-examination has the 
following :—“Baron Parke presided in two cases on the Home Circuit in 
which I was engaged to defend the prisoners. They were both charged 
of murder : one was tried at Chelmsford, and the other at Lewes. I look 
back to them with considerable interest. They were the first in which 
I was counsel and where the life of a client was involved ; and I think 
that the circumstances of both of them were such as to render them 
worth relating. 

In the first case, a young woman of somewhat prepossessing appear¬ 
ance was charged with poisoning her husband. They were people in a 
humble class of life, and it was suggested that she had committed the act 
to obtain possession of money from a burial fund, and also that she was 
on terms of improper intimacy with a young man in the neighbourhood. 

The solicitor instructing me was vehement in expressing belief in his 
client’s innocence. I was of a different opinion. He, acting upon his 


(1) Donovan’s Tact in Court, pp. 79-80 


(2) Cox’a Advocate. 
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belief, desired that certain witnesses should be called. I, governed by 
my convictions, absolutely refused to do so, offering at the same time to 
return ray brief. This, however, was refused, and I was left to exercise 
my own responsibility. The above question frequently arises, and some 
.counsel have considered themselves bound to obey the wishes of the 
solicitor. There is no doubt that this is the safest course for the 
advocate, for if he does otherwise and the result is adverse, he is likely 
to be much blamed, and the solicitor also is exposed to disagreeable 
comments ; but I hold, and have always acted upon the opinion, that the 
client retains counsel’s judgment, which he has no right to yield to the 
wishes or opinions of any one else. He is bound, if required, to return 
his brief, but if he acts against his own convictions, he sacrifices, I think, 
his duty as an advocate. When the case came on, another incident 
occurred, in which again I was called upon to exercise my view against 
the wishes of the solicitor. He desired that I should challenge one of 
the jurymen, but. not giving what I thought were valid grounds; I refused 
to do so, thinking then, and I have no reason since for considering other- 
j wise, that using this privilege produces an unfavourable effect, and that 
it ought never to be exercised except upon very substantial grounds. 

I do not propose to go through the details of the trial. It is sufficient 
to say that a minute quantity of arsenic was discovered in the 
body of the deceased, which, in the defence, I accounted for by the 
suggestion that poison had been used carelessly for the destruction of 
rats. Mr. Baron Parke summed up not unfavourably to the prisoner, 
dwelling pointedly upon the small quantity of arsenic found in the body 
and the jury without much hesitation acquitted her, and, oddly enough, 
the juryman, whom it was suggested I should challenge, showed himself 
strongly in her favour throughout the trial. Dr. Taylor, the professor of 
Chemistry, and an experiencsd witness, had proved the presence of 
arsenic, and, as I imagine, to the great disappointment of my solicitor, who 
desired a severe cross-examination, I did not ask him a single question. 
He was sitting on the bench and near the judge, who, after he had 
summed up and b3fore the verdict was pronounced, remarked to him that 
he was surprised at the small amount of arsenic fqund ; upon which 
Taylor said that if h9 had been asked the question he should have proved 
that it indicated, under the circumstances detailed in evidence, that a 
very large quantity had been taken. 

The professor had learnt never to volunteer evidence, and the 
\ counsel for the prosecution had omitted to put the necessary question. 
Mr. Baron Parke, having learnt the circumstance by accidental means, 
did not feel warranted in using the information, and I had my first lesson 
in the art of silent cross-examination.” 3 

“It is almost superhuman work to extinguish truth and to 
| erect falsehood in her place. The most carefully constructed stories are 


(3) Ballantine’s Experiences, p. 159. 
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liable to be shattered by cross-examination. The unskilful lawyer has 
unconsciously no doubt, convicted more of his clients than ever the skil¬ 
ful prosecutor has. The lawyer seems to be possessed of the idea that 
he must earn his fee, and the only way that he can impress his client 
and his client’s friend with a conviction that he has earned his fee, is by 
a forensic display. What a temptation it is to ask questions, but what a 
great accomplishment it is to a lawyer to know when to sit down. It is 
a human weakness, and that weakness is emphasized by the professional 
desire to shine. If the lawyer does not conduct his case in such a way 
as to abuse the other side, he will not please his client. Every lawyer of 
any practice knows the trying times he has sometimes with his 
client who prompts him with questions to 'put to an adverse witness,— 
partners for instance, who have been many years friends in business 
and life, quarrel ; they go to law and they become bitter enemies, and if 
partner No. 1 goes on the witness-stand, partner No. 2 will insist that his 
lawyer shall bring out matters and put questions to partner No. 1 that 
have nothing at all to do with the case in litigation. They may have 
something to do with their private lives ; may have something to do with 
some little blemish in their lives, and yet the client will not be satisfied 
unless that question be put to satisfy his own malignity. It is a difficult 
thing for a lawyer to resist the pertinacity of that client. Manifestly 
he wants to please his client. Manifestly he does not want his 
client to have the impression that he has sold out the case or 
betrayed him, or that he is weak and incompetent to deal with the lawyer 
on the other side. 

If there is one thing that the young lawyer should cultivate as well 
as many others, it is his s elf-possession and his mastery of his position 
as a lawyer : his ability and his courage to say to his client: “That has 
nothing to do with this case,” “I decline to question,” or “I decline to 
abuse, I decline to make myself an instrument to vent your wrath or 
malignity, and if you do not like the way that I conduct your case, I throw 
up my retainer.” He might lose one case. He might lose one client, 
but his reputation would be enormously magnified, for it would travel and 
if there is one thing that can stand to a young lawyer more than any other 
thing, it is the reputation of being his own master. The wonderful art of 
cross-examination is the art .and the skill that’enables a man to put 
a driving question home without opening the gates to his adversary.” 4 

The lawyer on cross-examination is not bound by those strict rules that 
the lawyer on direct examination is, but, the very freedom that he enjoys 
is most dangerous unless it is enjoyed intelligibly and used properly. 
He himself can open the gate where his adversary could not, and 
woe unto the lawyer who opens the gate to his adversary, because he 
cannot close it when he wants to. He may ask a question that will open 


(4) 4Cr. L. R. iy. 
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up a whole range of subjects that will be injurious to him, of great 
detriment tp his case and be fatal to it, but he cannot close the gates. If 
he once opens those gates, they are beyond his power and control, and 
hence the great process of cross-examination in our courts should be used 
and exercised with the greatest precaution. It would be far better for the 
lawyer to refrain from putting questions, than to indulge in a volume of 
questions that really have no point nor meaning."’ 

Saying nothing will frequently accomplish more than hours of ques¬ 
tioning. 

Referring to this subject, Wellman says :—“Nothing could be more 
absurd or a greater waste of time than to cross-examine a witness who 
has testified to no material fact against you. And yet, strange as it may 
seem, the courts are full of young lawyers—and alas ! not only young 
ones—who seem to feel it their duty to cross-examine every witness who 
is sworn. They seem afraid that theiv clients or the jury will suspect 
them of ignorance or inability to conduct a trial. It not infrequently 
happens that such unnecessary examinations result in the development 
of new theorbs of the case for the other side ; and a witness who might 
have been disposed of as harmless by mere silence, develops into a 
formidable obstacle in the case. 

The infinite variety of types of witnesses one meets with in court 
makes it impossible to lay down any sot rules applicable to all cases. 
One seldom comes in contact with a witness who is in all respects like 

(5, Ibid. Lawyers seem to be under the impression, “ I must examine, I must cross¬ 
examino ; if I don’t cross-examine I will not be regarded as a bright lawyer ; I will not bo 
able to impress my client and bis friends with my capacity. I must do this in order tojustify 
my retainer ; to strengthen my reputation I must do this, and I must show myself. Ob 
if he only thought, if he only thought of the injury that he is doing to his client’s case 
and to his own reputationl (4 Cr. L. R. 23). 

I have before observed that instead of a lawyer cultivating habit of questioning 
without motive, it would be infinitely better if he s-»t down without asking a question 
at all and 1 have observed that some of the masters of the profession, some of the 
giants at the Bar, to the great disappointment of a gaping audience in Court who 
expected a display of intellectual fireworks, have sat down and said, “ No questions.” 
How much wisdom; what self-restraint ; what keen knowledge of human nature ; what 
great judgment of the situation are all involved in that one act, “ No question.” (Ibid) 

Referring to this subject Elliott says 44 A precept enforced by many authors is, 
«« Never cross-examine without an object.” As a general rule this is admirable, but the 
difficulty is in its application. It is doubtless true that a great fault in advocacy is that 
of cross-examining without a defined and settled purpose, and it is true that, in a general 
way, Divid Paul Brown is right in advising. 44 Never ask a question without a purpose.” 
This general statement, however, is sometimes a cause of error, since some assume that 
unless the examiner has reason to believe he can discredit a witness, he had better not 
undertake to cross-examine at aU. This is an erroneous opinion, for there are many 
important things besides that of discrediting a witness that may be accomplished by a 
skilful oiOss-examination. Whatever may be the purpose, and however rapid the pro- 
oess, the oardinal rule is, to do no berm, even if no good is done. (Elliott’s Advocate 234). 
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any one he has ever examined before ; it is ihis that constitutes the 
fascination of the ait. The particular method you use in any given case 
depends upon the degree of importance you attach to the testimony given 
by a witness, even if it is false. It may be that you have on your own 
side so many witnesses who will contradict the testimony, that it is not 
worth while to hazard the risks you will necessarily run by undertaking 
an elaborate cross-examination. In such cases by far the better course 
is to keep your seat and ask no questions at all. Much depends also, as 
will be readily appreciated, upon the age and sex of the witness. In fact, 
it may be said that the truly great trial lawyer is he who, while knowing 

» perfectly well the established rules of his art, appreciates when they 
should be broken. If the witness happens to be woman, and at the close 
of her testimony-in-chief it seems that she will be more than a match for 
the cross-examiner, it often works like a charm with the jury to practise 
'upon her what may be styled the silent cross-examination. Rise suddenly, 
as if you intended to cross-examine. The witness will turn a determined 
face towards you, preparatory to demolishing you with her first answer. 
This is the signal for you to hesitate a moment. Look her over good- 
naturedly, and as if you were in doubt whether it would be worth while to 
question her—and sit down. It can be done by a good actor in such a 
manner as to be equivalent to saying to the jury, “What’s the use? she is 
* only a woman.” 3 

John Philpot CuTran, known as the .most popular advocate of his 
time, and second only to Erskine as a jury lawyer, once indulged in this 
silent mode of cross-examination, but made the mistake of speaking his 
thoughts aloud before he sat down. Mr. Curran once said to a witness 
“There is no use asking you questions, for I see the villain in your face.” 
“Do you, Sir?” replied the witness with a smile. “I never knew before 
*that my face was a looking-glass.” 7 ^ 

Dr. Allen Hamilton, the eminent alienist, had made a special study 

Illustrative cases ^ accused’s (Stephani) case, had visited him for 

weeks at the prison, and had prepared himself for a 
most exhaustive exposition of his mental condition. Dr. Hamilton had 
been retained by Mr. Howe for the accused and was to be put forward by 
the defence as their chief witness. Upon calling him to the witness-chair 
however, he did not question his witness so as to lay before the jury the 
extent of his experience in mental disorders and his familiarity with all 
forms of insanity, nor develop before them the doctor’s peculiar oppor¬ 
tunities for judging correctly of the prisoner’s present condition. The 
wily advocate evidently looked upon the District Attorney and his asso¬ 
ciates as a lot of inexperienced youngsters, who would cross-examine at 
great length and allow the witness to make every answer tell with double 
effect when elicited in cross-examination by counsel for the crown, It 


(6; ^Vellman’s Art of Cross-examination, pp. 126-127, 

* • . i i 


(7J Ibid 127. 
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has always been supposed that it was a preconceived plan of action bet¬ 
ween the learned doctor and the advocate. In accordance therewith, 
upon the examination-in-chief, Mr. Howe contented himself with this 
single inquiry :— 

“Dr. Hamilton, you have examined the prisoner at the Bar, have you 
not?” 

“I have, Sir,” replied Dr. Hamilton. 

“Is he, in your opinion sane or insane?” continued Mr. Howe. 

“Insane,” said Dr. Hamilton. 

“You may cross-examine,” thundered Howe, with one of his charac- 
teristic gestures. There was a hurried consultation between the advocates 
for the crown, Mr. Nicoll and his associates. 

“We have no questions,” remarked Mr. Nicoll, quietly. 

“What!” exclaimed Howe, “not ask the famous Dr. Hamilton a 
question? Well, I will,” and turning to the witness began to ask him how 
close a study he had made of the prisoner’s symptoms etc., when upon 
objection Chief Justice Van Brunt directed the witness to leave the wit¬ 
ness-box, as his testimony was concluded, and ruled, that, inasmuch as the 
direct examination had been finished and there had been no cross- 
examination, there was no course open to Mr. Howe but to call his ne^t 
witness ? 9 

The following story is told by Richard Harris, K. C. in the London 
Law Journal for 1902: 

A long time ago, in the East End of London, lived, a manufacturer 
of the name of Waring. He was in a large way of business, had his 
country house, where his family lived, and his town establishment. He 
was a man of great parochial eminence and respectability. 

Among the many hands he employed was a girl of the name of 
Harriet Smith. She came from the country and had not quite lost the 
bloom of rusticity when the respectable Mr. Waring fell in love with her. 
Had Harriet known he was married, in all probability she would have 
rejected his respectable attentions. He induced her to marry him, but 
it was to be kept secret; her f ither was not to know of it until such time 
as suited Mr. Waring’s circumstances. 

In the course of time there were two children; and then unfortunately 
came a crisis in Mr. Waring’s affairs. He was bankrupt. Tim factory 
and warehouse were empty, and Harriet was deprived of her weekly 

allowance. 

♦ 

One day when Waring was in his warehouse, wondering, probably, 
what would be his next step, old Mr. Smith, the father of Harriet called to 
know what had become of his daughter. ‘ That’, said Mr. Waring, ‘ is 
exactly what I should like to know.’ She hai left him, it seemed, for 
over a year, and, as he understood, was last seen in Paris. The old man 


(8) Wellman : Art of cross-examination, 129-130 (2nd Edn.). 
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was puzzled, and informed Waring that he would find her out, dead or 
alive ; and so went away. It was a strange thing, said the woman in 
whose house Mrs. Waring had apartments, that she should have gone, 
away and never inquired about her children, especially as she was so 
fond of them. 

She had gone nearly a year, and in a few days Mr. Waring was to 
surrender the premises to his landlord. There never was a man who 
took things more easily than Mr. Waring ; leaving his premises did not 
disturb him in the least, except that he had a couple of rather large 
parcels which he wanted to get away without anybody seeing him. It 
might be thought that he had been concealing some of his property if he 
were to be seen taking them away. 

It happened that there had been a youth in his employ of the name 
of Davis James Davis—a plain simple lad enough, and of kind obliging 
disposition. He had always liked his old master, and was himself a 
favourite. Since the bankruptcy he had been apprenticed to another 
firm in Whitechapel, and one Saturday night as he was strolling along 
toward the Minories to get a little fresh air, suddenly met his old master, 
who greeted him with his usual cordiality and asked him if he had an 
hour to spare, and, if so, would ho oblige him by helping him to a cab 
with a couple of parcels which belonged to a commercial traveller and 
contained valuable samples? James consented willingly, and lighting 
each a cigar which Mr. Waring produced, they walked along, chatting 
about old times and old friends. When they got to the warehouse there 
were the two parcels, tied up in American cloth. 

Here they are,’ said Mr. Waring, striking a light. ‘You take one, 
and 111 take the other; they re pretty heavy and you must be careful 
how you handle them, or some of the things might break.’ 

t When they got to the curb of the pavement, Mr. Waring said, 
stop here, and 111 fetch a four-wheeler.’ 

While James was waiting, a strange curiosity to look into the parcels 

came over him; so strange that it was irresistible, and accordingly he 

undid the end of one of them. Imagine the youth’s horror when he was 

confronted with a human head that had been chopped off at the 
shoulders ! 

“My hair stood on end,” said the witness, “and my hat fell off.” But 

his presence of mind never forsook him. He covered the ghastly ‘relic of 

mortality’ up and stood like statue, waiting Mr. Waring’s return with his 
cab. 

Jump in, James, ’ said he, after they had put the samples on the 
top of the cab. But James was not in the humor to get into the cab. He 
pieferred running behind. So he ran behind all along Whitechapel road, 
over London Bridge, and away down Old Kent road shouting to every 
policeman he saw to stop the cab, but no policeman took any notice of 
him except to laugh at him for lunatic. 
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By and by the cab drew up in a back street in front of an empty 
house, which turned out to be in the possession of Mr. Waring’s brother ; 
a house built in a part of old London with labyrinths of arches, vaults, 
and cellars in the occupation of rats and other vermin. 

James came up, panting just as his old master had taken his first 
packet of samples into the house. He had managed somehow or other 
to get a policeman to listen to him. 

The policeman, when Mr. Waring was taking in the second parcel, 
boldly asked him what he’d got there. 

‘Nothing for you,’ said Mr. Waring. 

‘I don’t know about that,’ replied the policeman ; ‘lot’s have a look.’ 

Here, Mr. Waring lost his presence of mind, and offered the police¬ 
man, and another member of the force-who had strolled up, a hundred 
pounds not to look at the parcels. 

But the force was not to be tampered with. They pushed Mr. 
Waring inside the house, and there discovered the ghastly contents of 
the huge bundles. The policemen’s suspicions were now aroused, and 
they proceeded to the police station, where the divisional surgeon pro¬ 
nounced the remains to be those of a young woman who had been dead 
for a considerable time and buried in chloride of lime. 

Of course this was no proof of murder, and the charge of murder 
against Waring was not made until a considerable time after, not until 
the old father had declared time after time that the remains were those 
of his daughter Harriet. 

At length the treasury became so impressed wir.h the old mail’s 
statement that the officials began to think it might be a case of murder 
after all, especially as there wire two bullet-wounds at the back of the 
woman’s head, and her throat had been cut. There was also some proof 
that she had been buried under the floor of Mr. Waring’s warehouse, some 
hair being found in the grave, and a button or two from the young 
woman’s jacket. 

All these things tended to awaken the suspicion of the treasury 
officials. Of course, there was a suggestion that it was a case of suicide, 
but the Lord Chief Justice disposed of that later on at the trial by asking 
how a woman could shoot hirself twici in the back of the head, cut her 
throat, bury herself under the floor, and nail the boards down over her 
grave. 

Notwithstanding it was clear that no charge of murder could* be 
proved without identification, the treasury boldly made a dash for the 
capital charge, in the hop8 that something might turn up. And now, 
driven to their wits’ end, old Mr. Smith was examined by one of the best 
advocates- of the day, and this is what he made of him :— 
gtlf^Ott h a TO Been the remains ?’ 

1 Yea.' 
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‘ Whose do you believe them to be ?’ 

' My daughter’s to the best of my belief.’ 

‘Why do you believe them to be your daughter’s ?’ 

By the height, the color of the hair, and the smallness of the foot 
and leg.’ 

That was all; and it was nothing. 

But there must needs be cross-examination if you are to satisfy your 
client. So the defendant’s advocate asks : 

4 Is there anything else upon which your belief is founded ?’ 

‘No’hesitatingly answers the old man, turning his hat about as if 
there was some mystery about it. 

‘There was breathless anxiety in the crowded.court, for the witness 
seemed to be revolving something in his mind that he did not like to bring 
out. 

‘Yes,’he said, after a dead silence of two or three minutes- “My 
daughter had a scar on her leg.” V'' 

There was sensation enough for the drop scene. More cross exami¬ 
nation was necessary now to get rid of the business of the scar, and some 
re-examination too. 

The mark, it appeared, was caused by Harriet’s having fallen into 
the fire-place when she was a girl. 

Did you see the mark on the remains ?* asked the prisoner’s 
counsel. 

‘No; I did not examine fer it. I hadn’t seen it for ten years. 

There was much penmanship on the part of the treasury, and as 
many interchanges of smiles between the officials as if the discovery 
•had been due to their sagacity ; and they went about saying, ‘How about 
the scar? How will he get over the scar ? What do you think of the scar?’ 
Strange to say, the defendants advisers thought it prudent to ask the 
magistrate to allow the doctors on both sides to examine the remains 
fin order to ascertain whether there was a scar or not, and stranger still, 
f while giving his consent the magistrate thought it was very immaterial. 

It proved to be so material that when it was found on the leg 
exactly as the old man and a sister had described it, the doctors cut it 
out and preserved it for production at the trial. 

After the discovery, of course, the result of the trial was a foregone 
conclusion.” 9 

“There is, in the examination of witnesses, an evilhibit in many 

lawyers, of proving too much, of going beyond the legal requirements in 
the case, of not being satisfied to prove the kernel of their contention, but 

(9) “Justice baffled by want of tajt on oqb side was righted by a wrong question on 
the other” Wellman pp. 131-137. 
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to go on and on fatally leading them to some terrible blunder or mistake. 

Illustrative cases. ^ nstanCe that sort arose in a case in Nova 

Scotia where a ship was insured, and the underwrit¬ 
ers put as a condition in the insurance that they should be liable on her 
voyage, provided that she did not touch at certain ports, as at that time 

. . _ they were infected with yellow fever. Now, the 

A Marine Insurance , . , , , 

case. snip was lost, lhe complainant suing the under¬ 

writers set out that the ship did not touch at the 
prohibited ports, and in trying his case he brought testimony to show that 
the ship did not touch at the ports prohibited in the policy. Counsel failed 
to see that he was not called upon to do that, and it was when the judge 
pointed out to him the error of his practice, that he saw it and it was too 
late then. The responsibility for that rested upon the defence. It was for 
them to show that she touched at those prohibited ports in order to avoid 
the policy, not for him to show it; but instead of that, with a fatality that 
seized many lawyers in Court, he went on and proved what he was notl 
called upon to prove. He proved his antagonist’s case, for the very" 
things that he sought to prove, that the ship did not touch the prohibited 
ports enabled his antagonist on the cross-examination of the witnesses to 
show that she did, and he lost his case. I speak of that as illustrating 
the necessity on the part of the young practitioner particularly not only to 
construct his pleadings in as sharp and direct a manner as possible to the 
point in issue, but also to limit the examination of his witnesses, for he 
thus protects himself if he does not open the gate to his adversary, and 
at the same time does not give a possible erroneous impression as to the 
motive.” 10 , 


In the Assize Court at Chelmsford, before Baron Alderson a barrister 

who had a great criminal practice, was retained to 
Mr. D Ha^k?ns? lted defend a man for stealing sheep, a very serious 

offence in those days—one where anything less than 
transportation would be considered excessive leniency. 

The principal evidence against the man was that the bones of the 
deceased animal were found in his garden, which was urged by the 
prosecuting counsel as somewhat strong proof of guilt, but not conclusive. 


It must have struck everybody who has watched criminal proceedings 

that the person a prisoner has most to fear when he 
Prisoner haying j g tried j g too often his own counsel, who may not be 
counsel. qualified by nature s certificate of capacity to defend. 

However, be that as it may, in this case there was 
no evidence against the prisoner, unless his counsel made it so. 


Friend of the 
priaoner. 


“Counsel for the defence” in those days was 
a wrong description—he was called the friend of 
the prisoner; and I should conclude, from what 
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I have seen of this relationship, that the adage 
friends.” Save me from my mends originated in this 

connection. 

The friend of this prisoner, instead of insisting that there vasno 
evidence, since no one could swear to the sheep bones when no man had 
ever seen them, endeavoured to explain away the cause of death, and 
thus, by a foolish concession, admitted their actual identity. It was not 
Alderson’s duty to defend the prisoner against his own admission, 
although, but for that, he would have pointed out to the Crown, how 
absolutely illogical their proposition was in law'. But the “ friend ” of the 
prisoner suggested that ‘heep often put their heads through gaps or 
breakages in ihe hurdle a, and rubbed their necks against the projecting 
points of the broken bars; and ihat being so, why should the jury not 
come to a verdict in favour of the prisoner on that ground ? It was quite 
possible that the constant rubbing would ultimately cut the sheep’s 
throat. If it did not, the prisoner submitted to the same operation at the 
hand of his “friend". - 

“Yes,” said Baron Alderson, “that is a very plausible suggestion to 
start with; but having commenced your line of defence on that ground, 
you must continue it, and carry it to the finish ; and to do this you must 
show that not only did this sheep in a moment of temporary insanity— 
as 1. suppose you would allege in order to screen it—commit suicide, but 
that it skinned itself and then buried its body, or what was left of it 
after giving a portion to the prisoner to eat, in the prisoner’s garden, and 
covered itself up in its own grave. You must go as far as that to make a 
complete defence of it. I don’t say the jury may not believe you; we 
shall see. Gentlemen, what do you say—is the sheep or the prisoner 
guilty?’’ The sheep was instantly acquitted. 11 „ 

The practice and judgment of Scarlett, the great English lawyer who 
lost fewer cases that he ought to have lost, and won more that he ought 
to have lost than any other hero of legal biography is well worth follow¬ 
ing :—While he avoided the oratory which draws people to hear, intent 
as he was only upon the argument of the governing facts, it was his 
custom, rarely departed from, merely to probe his adversary’s witnesses 
for further proof of his own case, scorning to waste his lime in badger¬ 
ing them by an examination more entertaining to visitors than effective 
with the jury. He says in the Autobiography : “ I learned by experience 
that the most useful duty of an advocate is the examination of witnesses 
and that much more mischief than benefit generally results from cross- 
examination. I therefore rarely allowed that duly to be performed by 
my colleagues. I cross-examined in general very little, and more with a 
view to enforce the facts I meant to rely upon, than to affect the witness s 
credit,—for the most part a vain attempt.” V1 


(11) Hawkins 171—172. 


(12) Ram on Facts 278, 
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When your evidence is but slight and that of the other side is very 

strong, you may be reckless in spurring his witness- 
?!i les _ S es to make a complete statement. Your case is so 

bad that any change in it may be for the better. 
We add an entertaining and apt illustration, given 

by Mr. Ram in his work on “Facts.” 


may be useful in des- 
parate cases. 


“ Some time ago the writer while waiting in court, watched the trial 
of a case where the plaintiff sought to recover damages for a breach 
of warranty. The defendant had sold him a horse with an express 
warranty that he was sound and kind and free from all ‘outs.’ The next 
day the plaintiff noticed that a shoe was loose, and he undertook to 
drive him into a blacksmith’s shop to have him shod, when the horse 
exhibited such violent reluctance that he was obliged to abandon the 
attempt. Repeated efforts made it evident that he never would be shod 
willingly, and therefore he was obliged to sell him. The defendant 
called two witnesses. The first, an honest, clean looking man, testified 
that he was a blacksmith, that he knew the horse in question perfectly 
well and he had shod him about the time referred to in the plaintiffs 
testimony. * Did you have any difficulty in shooing him ?’ asked the 
defendant's counsel. ‘ Not the least. He stood perfectly quiet. 
Never had a horse stood quieter. ’ The other, a venerable-looking man, 
with a clear blue eye, testified that he had owned the horse and that he 
was perfectly kind. * Did you ever have any trouble about getting him 
into a blacksmith’s shop ?’ 

‘Well sir, I don’t remember that I ever had occasion to carry him to a 
blacksmith’s shop while I owned him.’ 

The plaintiff’s counsel evidently thought that cross-examination 
would only develop this unpleasant testimony more strongly, so let the 
witnesses go. The jury found for the defendant. The next morning, as 
the writer was sitting in court waiting for a verdict, a man behind him, 
whom he recognized as the blacksmith leaned forward and said, “You 
heard that horse case tried yesterday, did not you ? Well, that fellow 
who tried the case for the plaintiff did not know how to cross-examine 
worth a cent. I told him that the horse stood perfectly quiet while I shod 
him; and so he did. I didn’t tell him that I had to hold him by the nose 
with a pair of pincers to make him stand. The old man said he never 
took him to a blacksmith's shop while he had him. No more he did. He 
had to take him out into an open lot and cast him before he could shoe 

him.* 

Of course the plaintiff’s counsel should have been more searching in 
the examination, where he would not possibly have made his own case 
worse ." 18 S ' . _ 

- . (13) Ram on Facts 284. ... . —- 
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We give another instance. A man driving a buggy collided with a 
railway train at a crossing, and he brought suit. On the trial a servant 
of his testified, and told the facts so strongly in his favour that it seemed 
useless to cross-examine. But the defendant’s counsel, who had no 
information as to the witness, submitted him to a skilful tentative sifting. 
At last he fished it out that the mule which the master was driving when 
he received the injury stated in his declaration had once borne the name 
of Bill, and the plaintiff had himself changed it to a Staver. This reveal¬ 
ed to the counsel his true,defence; and acting on the hint he got a verdict 
for the rail-road company upon the ground that the plaintiff was driving 
what he knew to be an unsafe animal. 14 




(14) Ibid 285, 
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“Some men are mighty in their fallacies and beautiful in their errors.” 

(Sydney Smith). 

In an action for nuisance, the plaintiff’s chief witness was a woman. 

A She lived near the alleged nuisance and swore 

Scarlett. UggeSt, ° n ° f strongly in favour of the plaintiff. Scarlett began 

his cross-examination by inquiring about her 
domestic relations, her children and their illnesses. 

So sympathetically did he put his questions, that the lady became 
confidential and freely talked about her family affairs. The judge think¬ 
ing these matters irrelevant, interfered : but Scarlett begged to be 
allowed to proceed. On the conclusion of the cross-examination, 
he said :— 


Healthy children ‘ M y Lord ’ 1 cal1 no witnesses. This lady has 

brought up in the vici- sworn that she has brought up numerous and healthy 

8ance°/ aD adeged nui " children in the vicinity of the alleged nuisance.” 

The jury, amused as well as convinced, gave, a 
verdict for Scarlett’s client. 1 


This is an advice given by Mr. Harris in his Hints on Advocacy:— 


41 If you are desirous of getting an answer to a particular question, do 

not put it directly. The probability is that the witness 

sugg a e8tive a qili8tions. t0 wU1 kn0W yOUr difficult y and avoid K^ing you 

exactly what you wish. If not altogether straight¬ 
forward (and for such witnesses you should always be prepared) he will 
be on the alert, and unless you circumvent him will evade your 
question.'* 2 


A series of questions, not one of them indicative of, but each leading 
Up to the point, will accomplish the work. If the fact be there, you can 
draw it out, or if you do not so far succeed, you can put the witness in 
such a position that from his very silence the inference will be obvious. 

One of the greatest cross-examiners of our day advised a pupil in 
cross-examining a hostile witness upon a point that was material, to put 
ten unimportant questions to one that was important, and when he put 
the important one to put it as though it were the most unimportant of all; 
and when you have once got the answer you want, leave it. Divert the 
. mind of the witness by some other question of no relevancy at all. 3 


(1) 34<Jreen Bag 269. (2) .Harris’ Hints on Advocacy. (3) Harris’ Hints 57-58. 
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The case of Cock 
Robin. 


Serjeant Parry, a counsel of ripe experience, was briefed to defend 
the manager of a company of gymnasts, charged with unlawfully 
attempting to take a girl of 16 out of the possession of her father. “The 
girl, young and of prepossessing appearance, told her woeful story with 
tears, and an obvious impression in her favour was made on the jury, 
which was not in the least shaken by the Serjeant’s cross-examination. 
The whole case turned on the question ofjthe respectability and previous 

Saved by a nick g00c * character of the prosecutrix. Her sister was 
name. also examined as a witness, and in answer to a 

question regarding a male cousin, made the follow¬ 
ing reply : “ Yes, I remember him coming to our house and asking for 
my sister. He asked for her by her nickname.’’ Quick as lightning the 
Serjeant seized the point. “ Nickname, what is her nickname ?” The 

witness replied, “They call her CockHobin.” Turning 
to his junior, and then with indescribable look at the 
jury. Parry slowly and significantly repeated the 
words, “They call her Cock Robin.” From that moment the case was at 
an end. T ' ’ *• 

The following instance of a case won by the mere force of enthusi¬ 
asm is recorded by the Judge Donovan in his fine little book called “Tact 
in Court.’* 

This was a case that grew out of a doctor’s bill. After proving the 

number and value of the visits, Rober Toombs who 
to?s bm. 36 ° f a D ° C was counse l f° r the plaintiff (doctor) rested, and 

Stephens who was engaged for the defendant (Peter) 
told his client, the case was clearly made out for plaintiff and left no room 
for defence. 

Defendant was greatly displeased, and followed by saying, “I hired 
you to speak, and I want you to speak.’’ 

“But,” rejoined Stephens, “there is nothing to be said.’* “Then” said 
the stubborn client, “if Bobby Toombs won’t be too hard on me, I’ll 
speak.” Toombs said he would not and Peter proceeded in some such 


manner :— 

a 


Gentlemen of the jury, you and I are plain farmers, and if we don’t 
stick together these lawyers and doctors will get the advantage of us. f 

am no lawyer or doctor, and I have no objection to 
A doctor deserves no them in their proper places but they are not farmers, 

death of his patient. gentlemen of the jury. Now, this man Royston w$s 

no doctor, and I went for him to doctor my wife’s 
sore leg, and he put some salve on it and some rags, but never did it a bit 
of good. 1 don’t believe he is a doctor at all. There are doctors, sure 
enough, but this man does not earn his money ; and if you send for. him, 
ho just kills the patient and wants you to pay for it.” 


(4) Chicago Legal News reproduced in 13 Cr. L. J. 110. 
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“ I don’t,” thundered the doctor. 

“ Did you cure her” asked Peter, with the slow accents of a Judge 
with a black cap on. 

The doctor was silent, and Peter proceeded :— 

“As I was saying, gentlemen of the jury, we farmers, when we sell 
our cotton, have to give value for the money we ask, and doctors are 
none too good to be put to the same rule. And 1 don’t believe this Sam 
Roys ton is a doctor any how.” 

“ Look at my diploma, if you think I am no doctor.” shouted the 
plaintiff. 


“His diploma!” exclaimed the orator, with great contempt. 
“ His diploma! Gentlemen that is a big word for printed sheepskin, 

and it don’t make no doctor of the sheep as first 
diploma. 18 * doctor 8 wore it, nor does it of the man as now carries it; a 

good newspaper has more in it, and I will show you 


that he is no doctor at all.” 

The doctor was now in a fury and screamed out: “Ask my patients 
if I am not a doctor.” 


“ I asked my wife,” retorted Peter. “She said 
doctor's patients? * ® she thought he was not.” 

“ Ask my other patients,” said the doctor. 

This seemed to be the straw that broke the camel’s back; for Peter 

replied with a look and tone of unutterable sadness:— 

broke 6 'the "c^aTm e^s ll ^ at * 8 a k ar d sa y* n g» gentlemen of the jury, and one 
back.” that requires me to die, or to have powers ceased to 

be exercised since the Apostles. Does he expect 
me to bring the Angel Gabriel down before his time and cry aloud, 
‘Awake, ye dead, and tell this Court and Jury your opinion of Sam Roy- 
ston’s practice?’ Am I to go to the lonely churchyard and rap on the silent 
tomb and say to them at rest from physic and doctors’ bills, ‘Rise up 
here, you, and state if you died a natural death, or was hurried on by the 
doctors?’ He says, *Ask his patients’ and gentlemen of the jury, they are 
all dead. Where is Mrs. Beasley’s man, Sam? Go ask the worms in the 
graveyard, where he lies. Mr. Peak’s woman, Sarah, was attended by him, 
and her funeral was appointed, and he, the doctor, had the corpse ready. 
Where is the likely Bill that belonged to Mr. Mitchell? Gone in glory 
expressing his opinion of Royston’s doctoring. Where is that baby of 
Harry Stevens’? She is where doctors cease to trouble and the infants 
are at rest. Gentlemen, he has eaten chickens enough at my house to 
pay for this salve. I found the rags, and I don’t suppose he charges for 
making her worse; and even he don’t pretend to charge for curing her, 
and I am humbly thankful that he never gave her anything, as he did his 
other patients, for something made them all die mighty sudden.” 

The applause was great. The doctor lost, and Peter won. 3 

(5) Donovan’s Tact in Court p. 61 . 
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The following incident from the professional experience of a Phila- 
delphia Lawyer is cited by Mr. Hardwicke in his Art of Winning cases:- 

On one occasion in one of the neighbouring counties, the circuit of 
which it was his custom to ride, the lawyer was trying a cause on a bond 
when a witness for the defendant was introduced, who testified that the 

A case Cited by defendant had taken the amount of the bond, which 
Hardwicke. was Quite a large sum, from his residence to that 

of the obligee, a distance of several miles, and 
paid him in silver in his presence. The evidence was totally unexpected; 
his clients were orphan children, all their fortune was staked on this case. 
The witness had not yet committed himself as to how the money was 

carried. Without any discomposure, without lifting his eyes or pen from 

paper, he made on the margin of his notes of trial a calculation of what the 
amount of silver would weigh, and when it came his turn to cross-examine, 
calmly proceeded to make the witness repeat his testimony step by step 
—when, where, how, and how far the money was carried, and then asked 
him if he knew how much that sum of money weighed ; and upon naming 
the amount, so confounded the witness, party and counsel engaged for 

the defendant, that the defence was at once abandoned, and a verdict for 
the plaintiff rendered in the spot.” G 


In a breach of promise case the defendant, Scarlett’s client was alleg- 
Scarlett. e( ^ ^ ave been cajoled into an engagement by the 

plaintiffs mother. She was a witness on behalf of 
her daughter, and completely baffled Scarlett, who cross-examined her 
But in his argument he exhibited his tact by this happy stroke of 
advocacy. 


“ A child in 
hands.” 


her “ You saw - gentlemen of the jury, that I was 

but a child in her hands. What must my client have 
been ?” 7 


A representative in Congress tells of an experience when, as an 

A fatal answer. attorney for the defendant, he was examining the 

complainant in a certain case. 

His client, one Wheelock, had got into a quarrel with a certain Me 

Can Wheelock whip ® onM ' durin g their negotiations for Ihe trade of 
Me Donald. horses. The quarrel had gone so far that McDonald 

had made an application to a magistrate to have 

Wheelock bound over to keep the peace, alleging that he had threatened 
to do him, McDonald, bodily injury. 

When the case was called, McDonald testified to the circumstances 
under which Wheelock had threatened him. 

The cross-examination began. 


(6) Hardwicke’s Art of Winning cases 143. 

(7) Green Bag cited in 16 M. L. J. p. 174. 
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The appeal to com¬ 
mon sense. 


Counsel: “ Now, Mr. McDonald, you delcare that you are under fear 
of bodily harm?” 

Witness : “I am, sir.” 

Counsel: “You are even afraid for your life?” 

Witness : “lam, sir.” 

Counsel: “Then you freely admit that Wheelock can whip you, 
Mr. McDonald?” 

The question aroused McDonald’s “Irish” spirit instantly. 

Witness : “Bill Wheelock whip me? Never. I can whip him and 
another half dozen like him.” 

“That will do Mr. McDonald,” said the attorney. The court was 
already in a roar, and the lawyer rested the case without further testi¬ 
mony or argument. The case was dismissed, for it was evident that 
McDonald could not be under serious bodily fear of a man whom, in his 
own opinion, he had only to use one seventh of his strength to whip. 

Human nature responds best to human reason. What you would 
have done is what a jury would have done. “ I may be 

amiss in my feeling,” said Judge Ryan once 
“but had that child been a child of mine, this trial 
would have never happened. There might have 
been a trial for murder. Had that man even so much as looked his villainy 

“What would OU at ray cili ^ and ~by heavens I would brain him as 
have done”7 0U y ° U soon as * would a mad dog ! And so would you, and 

you, and you, and all of you ; and instantly the jury 
took sides with the speaker.” 9 

It is useless to expect a jury to share the full prejudices of both liti¬ 
gants. They will divide the difference. Too great personal appeal may 
make them distrustful, too little will endanger your reaching their best 
judgment, for men act best when their interest is aroused. 

Judge Donovan says :— 

“One rule of all should govern an argument : Show the jury your 
claim in candour, kindness, earnestness ; show that you believe it; show 
that you have proven U r show it in statement that you deserve all you 
ask; then mould by reason the clay of testimony into the marble of be¬ 
lief, chisel it to the line of equity, compare it with justice, and leave it 
‘ike an undraped statue.” 10 

The following is from judge Donovan’s Tact in Court 

“In a case of a couple of orphans against an Insurance Company the 

selection of counsel was left to the executor, who did 

Intiiranoe 1 Company?” U with rare discretion. The closing of the trial 

seemed to indicate a decided defeat of the claim 


suoh oases are not easily over-estimated. 


t8) 85 Green Bag p. 281. (9).Donovan’8 Public Speaking 91. 

(10) Ibid 91. 
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The case lawyer was extremely rasping and unpleasant in opening 
and dwelt upon the technical grounds, almost tediously. He was follow¬ 
ed by two pleasing speakers on plausible theories, and the homely speaker 
permitted to sum up the plaintiff’s case in two hours after dinner. No¬ 
thing in his appearance spoke for him. Nothing of his voice had been 
heard in side-discussions. He was reserved, like the race horse at the 
county fair, to make a superior sight to the spectators. 

I can see him as he stood up timidly, age over seventy, tall, uncouth, 
awkward; clear Scotch accent, with a ring to it like a triangle in a band. 
He began low and full, and grew deeper. Men that had turned down the 
stairway as they saw him rise to speak, turned back to catch the soft 
rhythmical sentences, measured and low and charged with meaning, and; 
one by one crept back on the benches and listened. The room was 
hushed as at a funeral. I had decided to go with the rest, but was 
spellbound at the opening sentence that soon followed, which was pro-> 
nounced by the late William A. Beach to be the most touching period 
he ever read of any American argument. I let the words tell their own 
story. Raising his eyes to the ceiling, he stood like one transfixed in 
awe and majesty, and said ; “Oh! I can see her now; it is early twilight; 
it is winter; the snow is falling fast and slippery, whitening the little 
plank-walk to the cistern. She has company ; she hurries down the walk 
catching up a pail, leaving the hook down the hanging over the curbing, 
bending low,— she slips, she falls, the water covers her; no one 
hears, she is drowned! It is an accident ; and I almost hear her 
say, as she looks down to you to this upright Judge, this honest jury: 
‘Gentlemen, you may cheat my children, if you will, but spare them the 
burden of dishonour: the money will be a poor pittance at the most to that 
priceless character that my innocent children should inherit.* We plead 
for the money that they deserve, we plead for the character that they 
own, we plead for the justice that their evidence demands ; make their 
lives happy and their mother’s memory sweet—as the day she bade them 
good-night—the night before the night of death—little dreaming of the 
sudden end, little dreaming of the scandal they should meet, little 
dreaming she should be held up in horror to*frighten a jury from duty— 
held up in shame, and deceased to blot out the fair name she had earned 
for her children ! You will not stain these little ones, gentlemen—you 
will not pay a claim that way, you will not cancel a just debt by a mean 
insinuation of wrong ? Why, gentlemen; they would have you think that 
this woman loved her little ones so much that she dared the pains of hell 
and drowned herself that they might be made rich, though orphaned ! 
No crown of glory she held in prospect, no garland of the blessed to be 
wreathed upon her brow !—only a sordid fraud, a leap in the dark oblivion 
of the great hereafter, to get a gain!—“Gentlemen, my work is 
almost done, poor as it is. I must trust to you to do a better work. And 
my little clients” (here the speaker laid one hand on each client’s should®? 



IX.] 


SUGGESTIVE CROSS-EXAMINATION 


209 


and amid the hushed silence of rapt attention, said,—“my little clients, 
may God bless you ! I have done my best to make your name an honour 
to our State. But Oh ! how poor and weak my words have been! And you 
gentlemen, even now, by your silence and interest in this case, methinks 

I hear you say: Stop! that we may restore these orphans to their own_ 

to that pure character that they will love to honour—a character 
as pure as they knew was hers on that day of last and long good-night. 
Stop ! that you may wipe away all tears from these orphan eyes and 
plant the sweet rose of a mother’s love in their bright young lives, to 
grow, bloom, and bless the world for their living in it. Stop! that we may 
right this wrong at once. O God ! put it into the hearts of this jury to see 

the truth to vindicate a mother’s name and a mother’s love to her 
helpless children. 

O God! remove the mist of this case, reveal the truth to these jurors, 

let them see their duty and give them strength to do right, and do it, 

remembering that some day—yes, an early day to most of them—when 

they shall be called home to leave, it may be, dependent children and a 

sacred memory of a good name, that of future juries they may expect the 

same just finding that they have found for us—a verdict and a vindica¬ 
tion.” 


Jury found $ 53,000, and the other three cases were duly paid. The 
case was an ideal jury trial. I have reported it from memory.” 11 

“Hawkins was once retained for an Insurance Company, the plaintiffs 
The case of the being clothiers who sold ready-made clothes, and 
brass buttons. their premises having been burnt down, they made 

an enormous claim against the Insurance Company. Hawkins having 
elicited that there were piles upon piles of trousers, and nearly all of 
them had brass buttons, commented on the fact that, in spite of careful 
sifting of the debris, not a button had been found among the salvage. 
The court adjourned till the following morning, when hundreds of buttons 
partially burnt were brought into court by the Jew plaintiffs. 


Oockburn, Chief Justice, inspected the buttons, and enquired how 
Hawkins accounted for them after having stated that none had been 




“Up to last night, my lord, none had been found.” 

“But,” said Cockburn, “these buttons have evidently been burnt in 
the fire. How do they come here?” 

“On their own shanks, my lord.” 

“Cockburn agreed, and so did the Jury, on a verdict for the 

defendants.” 12 

Mr. Francis L. Wellman’s entertaining book on “The Art of Cross- 

examination,” relates an amusing incident leading to the exposure of a 


(11) Donovan's Tact in Court 69 

n 


(12) Law Notes cited in 15 M. L. J. 209. 
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fraud. The damage suit on trial grew out of a collision between two 
electric cars. The plaintiff, a laboring man, had been thrown to the 
street pavement from the platform of the car by the force of the collision 
and has dislocated his shoulder. He had testified in his own behalf that 
he had been permanently injured in so far as he had not been a e o 
follow his usual employment for the reason that he could not raise 
his arm above a point parallel with his shoulder. Upon cross-examination 
the attorney for the railroad asked the witnesses a few sympat e ic 
questions about his sufferings, and upon getting on a friendly basis wit 
him asked him “ to be good enough to show the jury the extreme limit 
to which he could raise his arm since the accident. * The plaintiff s ow y 
and with considerable difficulty raised bis arm to the parallel of his 

shoulder. “ Now, using the same arm, show the jury 
How high he could x. ow Wish, vou could get it before the accident, 
aoldbishanl, “: ti ; lg con L ued the attorney; whereupon the 

witness extended his arm to its full height above his he^d, amid pea s 
of laughter from the court and jury- 13 

Erskine once wasted a whole day in trying to expose to a Jury the 
lack of mental balance of a witness, until a physician who was assisting 

him suggested that Erskine might ask the witness 
A physician's sugges- w R e ther he did not believe himself to be Jesus 
tion to a counse . Christ. This question was put by Erskine very 

cautiously and with studied humility, accompanied by a request or 
forgiveness for the indecency of the question. The witness, who was at 
once taken unawares, amid breathless silence and with great so emm y 
exclaimed, “I am the Christ”—which soon ende d the case, 1 __ 

(13) 12 Amc. Lawyer 180. 

Schafer observed a man, arrested for burglary, who simulated insanity during nine 

months in the hope of evading justice. (Arch f. Krimina- 
nh . lnnte Anothropologie u. Kriminalistick, XVLL, June, 1912). He 
o" claimed to be an American miilionaire and pretended-to under- 

stand very little German. At the medical examination ne 

simulated vertigo and nodding spasm, emitted queer sounds when toid to take a deep 
breath, and kept the left shoulder higher than the right. Hcsa,<lthc left ^™lderw 
the north pole, and the right the south pole. Attempts to reduee the left sb ™' d ° T to * 
to the normal position failed, but the joint and mobility were normal. rhe man wa3 plaC 
in the psychopathic ward for observation. He walked around the ward draped in hisbe 
clothes, like an Indian” probably to be able to drop his shoulder without being ^oted. 

At frequent intervals he would stand on the left leg, touch the floor with the tip of t 

right foot, and then shake the right leg violently. This, he said, was to receive telegra 

through the floor. * ., . 

After having kept up this character for nine months, and so perfectly that a " olda 
experienced expert was deceived, he was condemned to six years imprisonment. The men 
tal disturbances disappeared at once," the shoulder resumed its nature posi 1 
regained command of his mother tongue. Schafer emphasizes that in h.s opinion the 

was no psychopathological basis for the simulation.—(33 Can. L. T. 731.) 

(14) Wellman’s Art of Cross-Examination, p. 124. 
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Futility of appeal to 
false philanthropy or 
sickly sentimentalism. 


Every man has a 
right to his wife and 
children, but not to 
steal a neighbour’s 
property to support 
them. 


Scarlett. 


Alderson was a very excellent man and a good 
judge, and one could always deal with him on a level 
footing. He was quaint and original, and never led 
away by a false philanthropy or a sickly sentimen¬ 
talism. .. , 

Appealed to on behalf of a man who had a wife and large family, and 

had been convicted of robbing his neighbours, liuc, 
said Alderson—“very true, it is a free country, 
nothing can be more proper than that a man should 
have a wife and a large family ; it is his due—as 
many children as circumstances will permit. But, 
Tomkins, you have no right, even in a free country, 

to steal your neighbour’s property to support them. ! 

Wrottesley, in referring to Sir James Scarlett, as an eminent advocate 

and an accomplished cross-examiner says ilia 
questions were always pointed, directed to some 
purpose, and often hit the mark. In cross-examination he outstrips all 
that have ever appeared in the British Bar, not perhaps in one single 
quality ; for, while some have excelled him in strength and force, olhcis 
have left him behind in craft. His superiority, however, as an accom¬ 
plished cross-examiner, as combining the best qualities for the office and 
making the best use of them at the best time and to the best effect, must, 
on every hand, be admitted. His brow is never clothed with terror, and 
his hand never aims to grasp the thunderbolt, but the gentlemanly case 
the polished courtesy, and the Christian urbanity and affection, with 
which he proceeds to the task, do definitely more mischief to the 
testimony of witnesses who are striving to deceive, or upon whom he 
finds it expedient to fasten a suspicion. He has often thrown the most 

careful and cunning off their guard, by the very behaviour from which 

they inferred their security. Seldom has he discouraged a witness by 
harshness, and never by insult, and to put men upon the defensive 
by a hostile attitude, he has always considered unwise and unsafe. Hence 

he takes those he has to examine, as it were, by the 

Securing a victory hand, makes them his friends, enters into familiar 
without appearing to conversa tion with them, encourages them to tell what 
commence a coni .o . ^ answer his purp ose and thus secures a 

victory without appearing to commence a conflict.” ,c 


(15) Hawkins, 171. 

(16) Wrottesley, p. 147, Cox’s Advocate. 



CHAPTER X 

OVER-CROSS-EXAMINATION 


“Who proves too much proves nothing.” 

Never cross-examine at large! Cases are lost rather by too much than too little 
cross-examination.” (Donovan's Tact in Court 90 ), 

You will probably each recall whether in your experience you have 
~ . ever asked just one question too many.” This was 

many. told rae by a Governor of Kentucky. He said he 

was sitting in a little country town in Kentucky, in 
a court house where one man was being tried for biting off the ear of the 
prosecuting witness. The trial had gone on for some time, they had not 
made out a very serious case. Finally the lawyer for the defense, when 
it came his time, called an old Squire who was an oracle in the neighbour¬ 
hood where he lived, a deacon in the church and probably chairman of 
the committee of his district. 

The old Squire was asked if he was acquainted with him. He was 
asked how long he had known him. He said, man and boy he had 
“knowed him about thirty years; knowed his father and mother before 
him.” Was asked as to his good moral character, as to his being 
peaceable and law abiding. It turned out he was a model in that respect— 
‘‘Wasn’t any such boy in that whole part of the country.” He was asked 
then the question whether he witnessed this fight in which it was charg¬ 
ed that the defendant had bitten off the ear of the prosecuting witness. 
He said he did. Asked if he paid close attention to it. Said he did. 
Said it was the first time he had ever seen Billy in a fight, he ‘‘had kind 
of a family pride to see how he would handle himself.” He was then 
asked the question whether he saw the defendant bite off the ear 
of the prosecuting witness. “No, sir; nothing of the kind: nothing of the 
kind. Then very naturally the question whether his opportunities 
were such that he could have seen it. “Yes but saw nothing of the 
kind.” Well, the lawyer told him that would do. The Commonwealth’s 
attorney declined to cross-examine. The witness was just about to leave 
the stand when, in an unguarded moment, it occurred to defendants 
counsel to ask him “just one more question.” He said: “By the way, 
Squire—just where you are, you need not resume the stand-just you 
stand there. Now I want to ask you this question, whether there was 
anything which occurred before that fight commenced; or while the fight 
was going on or after the fight was over—did anything occur that would 
lead you to believe that this defendant had bitten off the ear of this 
prosecuting witness?” “No sir; nothing of the kind. Now, since you 
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mention it, I do remember that just as Billy rizzen up the last time I saw 
him spiffin' out a piece of ear, but whose ear it was I don’t know.” 1 

At a trial for murder on circuit, a Welsh advocate was instructed for 
the defence by one of the leading local practitioners. The counsel was a 
very peremptory little man, and during cross-examination he declined to 
put a certain question suggested by the gentleman instructing him. The 
solicitor pressed him again and again on the point, but still he refused. 

“Well, sir” said the solicitor at last, “these are my 

citor e,d and putting 0 ^" instructions ’ and mine is th<2 responsibility, there- 
fatal question. fore 1 insist upon your putting the question.” “Very 

well,” said the barrister, “I’ll put the question, but 
remember, as you say, yours is the responsibility.” The question was 
put, and the result was that it contributed in a large degree to hanging 
the prisoner. The sentence having been pronounced, the barrister turn¬ 
ed round in a fearful rage to the solicitor and exclaimed “When you 
meet your client in hell, which you undoubtedly will, you will be kind 
enough to tell him it was your question and not mine.” - 

That story is found in the reminiscences of Mr. Montagu Williams, 
and his unique experience gives weight to what he says regarding cross- 
examination: “Of all the duties of a counsel that of cross-examination 
is, in my opinion, the most difficult one in which to acquire proficiency. 
Few have excelled in it. It is a dangerous weapon, and the true art lies 
in knowing either where not to put any questions at all, or the exact 
moment when to stop putting them.” :i 

Judge Donovan says :— 

“ Over-cross-examination is where very many fail in practice ; they 
want to show off. Of course, if one swears that he saw green grass when 
the deep snow must have covered it, you can cover him with blushes 
without effort. If men swear from motive it is well to show it, but the 
instant it appears let it stand like a house plant in the parlour window — 
don’t meddle with it and kill it.” 3 ‘ a 

Many cases are lost by lack of proper cross-examination, but more 
cases are lost by too much cross-examination. “The whole system is like 
a piece of delicate machinery; the skilful hand knows when to turn on the 
power, when to withdraw, when to change the angle or volume of force.” 1 

The following incident is given by Col. Henderson in the course of 

an address to an assembly of young lawyers of the Tennassee Bar Associa. 
tion 

Some two years ago I was in New York city, over-looking the taking 
- some de P°sitions in the case of a lady who had instituted a damage 

(1) American Law Review, Vol. 39. pp. 261 and 262. 

l2) Chicago Legal News reproduced in 13 Cr. L.J. 109. 

(3) Chicago Legal News reproduced in 13 Cr. L.J. 109; 32 Can. Law Times 792. 

(3-a) Donovan’s Tact in Court 90. 

(4) Canadian Law Times cited in 11 Cr. L. J. 73-74. 
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suit against the railway company by which I was employed. She lived 
in Tennassee, and was travelling through Virginia. There had been a 
heavy rain that had washed a lot of sand down upon the track. The 
locomotive ran upon this sand, and quietly and sweetly turned over. 
Nobody was hurt, so far as we could tell, except this lady. For many 
years theretofore she had been under treatment for some ailment to one 
of her limbs. She was on the way to her specialist in New York then for 
further treatment of this limb. It was the deposition of this specialist 
that we were taking. Our counsel in charge of the case was conducting the 
cross-examination. The learned doctor told all about her present 
condition; how she was permanently injured, etc., etc. He made it as 
horrible as a damage doctor can—and they are getting as expert these 
days as the damage lawyer along those lines. Finally they turned this 
physician over to us for cross-examination. Our counsel went on and 
developed her condition before as being very similar to that in which 
she was at present, and the fact that she had been on her way to her 
doctor for treatment at the time of the accident complained of. The 
witness testified all right as to what the condition of this good lady 
was, and all that. Our counsel turned to me and said in a low voice ; 

“The other side didn’t ask him whether or not her present condition 
is due to the turning over of that car, or whether it was due to the old 
ailment. Shall I ask him?’’ 

“No, don’t you do it.” 

“Yes,’’ he said, “I think I had better: I think I shall. I believe that 
will end the law-suit.” 

“So do I,” I replied. 

“Well,” said he, “he is obliged to say it—he is obliged to say it.’’ 

“Remember he is her doctor; he has been getting her money. I 
believe it is a fine question to ask, but I would sooner ask it of the jury. 
The jury can’t explain it like that doctor can.” But still he insisted : 

“Well, I will take the responsibility,” he added. 

“Very well, you are in charge. Ask it—and then will come the 
deluge;” I told him. 

So he asked the question, and doctor said: 

“Yes, she had that ailment, but I thought she was completely cured 
of it. She was so severely shaken up in this accident that it has turned 
the whole thing loose, worse than ever.” 

That was a fine question; a very learned question! It was a costly 


question, for I came back home and paid her $10,000 damages.** 

In a recent case of a contested will tried in the Massechusetts courts, 

and “ conducted by one of the leaders of the New 


Stenographer’s state¬ 
ment as to sanity of 
testator. 


England Bar, one of the witnesses to the will had been 
a stenographer in the office of the lawyer who drew 
the will. She testified, as is permitted under the 


law of that State, that in her opinion the t estator, when he signed his 

(5) Case and comment cited in 14 Cr. L. J. 29. 
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■will, was perfectly sane. The appearance of the witness was extremely 
youthful inexperienced, and not calculated to have much, if any, weight 
with a court or jury. 

Opposing counsel, however, forgetful of the useful maxim to let well 
enough alone, and concluding that in view of the witness s apparent 
employment in a law office, she probably had never seen an insane 
person, nor had an opportunity to contrast the normal with the abnormal 
mind, chanced it by demanding of the witness : 

Question : “ Have you ever in your life seen any one who it was 

claimed was insane ?” 


Confirmed in cross- 
examination. 


The witness paused a moment, began to giggle, 
and replied : 

Answer : “ I guess I have—I have been employ- 


ed in an insane Asylum for the last two years as an attendant!_' 


>6) Wellman’s Cross-examination 3rd Ed. 23-24. 

Judge Elliott says : “ It is not safe, as a general rule, to ask an explanation on 
cross-examination. Mr. Harris says : “ Another item I would venture to give is, not to 
cross-examine for explantions. ” It is true, as the remark of this author suggests, that 

it is seldom safe to ask an explanation, but this is general rule to 
Aakiug for explanation. which there are many and notable exceptions. There may be 

cases, and there are cases, where an explanation is the very 
thing a witness cannot give. Thus, in a published case, a witness testified that a man 
was struck on the left side of the face while stooping and looking westward, and yet he 
also testified that the train which struck him came from the east, and the injured man 
was on the south side of the track. In such a case it is manifest that an attempt at an 
explanation would entangle the witness in a difficulty from which he could not escape. 
Where, therefore, the witness has been brought to a point where no explanation is possible, 
and there fastened, it is prudent to call for an explanation. So, too, where a matter is 
complicated, a demand for an explanation may often reveal the. falsity of the testimony. 
Where, however, the matter is one of which a cunning witness can give a plausible 
explanation, then none should be asked; but in argument it should be shown that no 
satisfactory explanation is possible. ” (Elliott p. 247.1 

Mr. Johnson in the course of an address to the members of an American Bar Associa¬ 
tion said:—The danger is in asking too much, and it is infinitely better that we should ask 
too little than too much. There is another thing that I would like to throw out for the 
consideration of the members of the Bar, and it is this: Never ask for mere information, 

because if you do, you are sure to get it. I have heard many 
very clever cross-examiners say to witnesses, “Well, I am only 
Asking for information. asking that for my own information” but the information came 

with a sting that the cross-examiner didn’t expect. If it is infor¬ 
mation that the cross-examiner is seeking, he should read an encyclopedia and perfect 
himself in the knowledge sought for through a medium other than the witness. 

The last and the best advice that any man can give, and the best and last advice that 
any man can take for his own good, is to stop when through—a thing that is seldom done. 
We have long examinations, caused by our present system of pleading, by the trial involv¬ 
ing a very large number of facts, a great variety of evidence, a great many collateral 
matters, etc., all let in upon the ground that they have some bearing upon the issue, and 
the great desire on the part of the court and counsel to investigate the subject thoroughly 
so that there may be no question hereafter in regard to it. But if we could only nerve 
ourselves to this point, to make our examinations one-third as long as they are, we would 
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Fixing a fatal date. 


In the early 90s there was a quick-spoken, stirring and intelligent 
member of the Ohio bar, located and practising in the capital city. At 
the arraignment of accused persons upon the report of the grand jury, 
certainly without solicitation, on his part, he was assigned by the court 
to defend an impecunious prisoner under indictment for the misappro¬ 
priation of a neighbour’s porker. 

The defence was skilfully conducted, considering the facts, and, at 
the close of the evidence, there was, at least one chance in ten that the 
jury might acquit the defendant. The rebuttal had closed and the 
accused was leaving the witness stand when defendant’s counsel be¬ 
thought himself to fix a date with reference* to the disappearance of 

the missing chattel. “One more question”, said he, 

“was this before or after you stole the hog-ah-er-I 
mean after the hog was stolen?” 

The answer to the question is not remembered. An audible smile 
ran around the court room and the jury was out only long enough to elect 
a foreman and have him fill in the word ‘guilty’ and sign the verdict. G ‘ a 

An evil arising from many questions is that of enabling the witness 

„ e ... . supply omissions which he may have made in his 

Evil of putting too ... . 

many questions. examination in chief. Omissions are sometimes 

left by a cunning examiner in chief for the very 
purpose of having them supplied by the cross-examination, since they 
there appear with much greater force. So, too, as has been 
suggested in another form, a multitude of questions is quite likely 
to give the witness an opportunity to strongly impress the jury 
by repeating material statements. Another evil arising from many 
questions is that of drawing out new matter, and so permitting 
it to be emphasized and paraded on the re-examination. It may, therefore 
e taken as the better practice, as a general rule, to ask few questions in 
these cases : Where there is danger of supplying an omission, where 
t ere is danger of the witness shuffling out of an inconsistency, and where 
t ere is danger of strengthening the statements by repetition. The rule 

owever is a mere general one, and will always yield to the peculiar 
circumstances of the particular instance. 7 

A good story, too, i s told against Lord Coleridge in Mr. O’Brien’s 

Life of Lord Russell. He appeared in a libel action 
for a young lady vtfio had been expelled from a 
college. His case was that the breaches of discipline 
were trivi a l, and he press ed Mrs. Kennedy, the mistress of novices asking 

be very successful cross-examiners. I have often thought that there was a great deal of 
wisdom and philosophy in the old saying of Josh Billings, the almost forgotten American 
humorist, in which, in his advice to preachers, he said : “If you cannot strike oil in 
twenty minutes, you have either a poor auger or you are boring in the wrong place.’* 

(11 Cr. L.J. 82-83 Extract from an address by Johnson K. C. reported in 31 Canadian 
Law Times.) 

(G-a) 23 Green Bag 484. 


A story of Russell 
and Coleridge. 


(7) Elliott’s Advocate 2.63. 
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■what his young client had done. Mrs. Kennedy said, as an example, that 
she had eaten strawberries. 

“ Eaten strawberries ” exclaimed Coleridge. “ What harm was there 
in that ? ” 


“It was forbidden, sir,” replied Mrs. Kennedy simply. 

Coleridge should have accepted her answer, but he retorted with a 

What trouble could contemptuous question, not foreseeing the reprisal, 
come from eating “But Mrs. Kennedy, what trouble was likely to come 
strawberries. from eating strawberries ? ” 

“Well, Sir,” replied Mrs. Kennedy, “you might ask what trouble 
was likely to come from eating an apple, yet we know what trouble did 
come from it.” 


Coleridge’s cross-examination dissolved in laughter, in which, of 
course, he joined good-naturedly. 8 

‘At Buchanan’s trial the district attorney found himself in the 

Buchanan's trial. extremely awkward position of trying to persuade 

a jury to decide that Mrs. Buchanan’s death was 
beyond all reasonable doubt, the result of an overdose of morphine mixed 
with atropine administered by her husband, although a respectable 
physician, who had attended her at her death-bed, had given it as his 
opinion that she died from natural causes, and had himself made out a 
death certificate in which he attributed her death to apoplexy. 

It was only fair to the prisoner that he should be given the benefit of 
the testimony of this physician. The district attorney, therefore, called 
the doctor to the witness-stand and questioned him concerning the 
symptoms he had observed during his treatment of Mrs. Buchanan just 
prior to her death, and developed the fact that the doctor had made out a 
death certificate in which he had certified that in his opinion apoplexy 
was the sole cause of death. The doctor was then turned over to the 
lawyers for the defence for cross-examination. In such a case one would 
suppose that no questions are necessary in cross-examination. 

But the counsel for the defence put this most irrelevant and danger¬ 
ous question to the witness. “Now Doctor, you have told us what this 
lady’s symptoms were, you have told us what you then believed was the 
cause of her death, I now ask you, has anything transpired since 
Mrs. Buchanan’s death which would lead you to change your opinion as 
it is expressed in this paper?” 

The doctor settled back in his chair and slowly repeated the question 
asked : “Has anything transpired since Mrs. Buchanan’s death which 
would lead me to change my opinion as it is expressed in this paper ?*’ 
The witness turned to the judge and inquired if in answer to such a ques¬ 
tion he would be allowed to speak of matters that had come to his know- 
l edge since he wrote the certificate. The judge replied : ‘‘The question 

(8) Judge Parry** seven Lamps of Advocacy 87, " - 
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is a broad one. Counsel asks you if you know of any reason why you 
should change your former opinion ?” 

The witness leaned forward to the stenographer and requested him 
to read the question over again. This was done. The attention of every¬ 
body in Court was by this time focussed upon the witness, intent u P on 
his answer. It seemed to appear to the jury as if this must be the turning 

point of the case. 

The doctor having heard the question read a second time, paused or 
a moment, and then straightening himself in his chair turned to the 
cross-examiner and said, “I wish to ask you a question. Has the report 

of the chemist telling of his discovery of atropine and morphine in the 

contents of this woman’s stomach been offered in evidence yet ? ihe 
court answered, “It has not.” 

“One more question,” said the doctor, “Has the report of the patho¬ 
logist yet been received in evidence?” The court replied, “No. 

“Then,” said the doctor, rising in his chair, “I can answer your ques¬ 
tion truthfully, that, as yet, in the absence of the pathological report and 
in the absence of the chemical report, I know of no legal evidence which 
would cause me to alter the opinion expressed in my death certificate. 

It is impossible to exaggerate the impression made upon the court 
and jury by these answers. All the advantage that the prisoner might 
have derived from the original death certificate was entirely swept away. 

The trial lasted for fully two weeks after this episode. When the 
jury retired to their consultation room at the end of the trial, they found 
they were utterly unable to agree upon a verdict. At the expiration of 
this time, the jury returned to the court-room and asked to have the testi¬ 
mony of this doctor read to them which was no doubt done. The result 
was that the jury retired a second time and immediately agreed upon 

their verdict of death.’ 0 . , 

A woman was charged with the murder of her child ; she was defend¬ 
ed by a then well-known Q. 0. , 

The witnesses for the prosecution, although they proved finding tne 

body of the child in the prisoner’s hut, could not 
A case of child establish that the prisoner ever had a child, much 
murder * less the child in question, and there was practically 

no evidence against her. 

But her counsel anxious to make assurance doubly sure, cross- 
examined the last (police) witness, so as to gain the jury’s sympathy with 

the prisoner. 

He asked : “You know the prisoner was badly treated by a young 

man ?” •» 

“Yes, he broke off the engagement when he heard she was a motner. 

This damning fact had been brought out by her own counsel, and the 
prisoner was convicted and subsequently hanged. 10 _ 


(9) Wellman’s Art of Cross-examination 77-79 

(10) Cited in 20 Madras Law Journal 91. 
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The most common fault of inexperienced counsel is cross-examining 
too much. The wise maxim followed by counsel of riper experience is, 
When you have got what you want, sit down.’ How wise this is, a 
performance I once beheld in court will show. The late Lord Russell of 
Killowen—undoubtedly the greatest master of the art of cross-examina¬ 
tion of my time—was the judg^, and a very junior was the cross-examiner. 
And for a time the youthful counsel cross-examined very well. He forced 
the witness, who seemed to be a witness of truth, to admit all that he was 
in a position to admit. He continued, however, after these admissions, to 
ask further questions. Lord Russell, with a very kindly intention, inter¬ 
vened. Mr. Jones,’ he said, ‘you have got all you want from this witness. 
Do you think it is prudent to ask further questions?’ The new hand was 
too elated with his success to take the old hand’s hint. ‘My Lord,’ he 
answered, ‘I have just one or two more questions to put, and then I have 
done.* ‘Very well,’ said Lord Russell resignedly. The youthful counsel 
put a number of questions which elicited nothing. Lord Russell became 
visibly uncomfortable. He intervened again. ‘Mr. Jones,’ he said, 
‘you have got all you want. If you continue putting questions like 
these, you may get something you don’t want.’ ‘Just one more, my lord,’ 
answered the youthful counsel.’ He put another question, and received 
as answer which damned his client’s character. ‘And now, Mr. Jones,’ 
said Lord Russell quietly, ‘you have got it.’ *’ n 

It has been said that “If all lawyers and ministers knew when to stop, 
our trials and our sermons would be shorter. As it is, the ministers can 
go on too long with impunity, but the lawyers, now and then, show their 
error rather forcibly, as happened in a case on trial the other day in one 
of our courts. Much evidence had been offered, going back to the 
original Indian grants, but the real point of the case was the location of 
a certain boundary line. A former owner was produced by the defendant, 
who testified that he and the adjoining owner had gone out, together into 
the land, made a careful examination, and had located the line. Cross- 
examination simply brought the same evidence more emphatically, the 
last answer being. ‘We both agreed that this line was correct.’ Then 
to ram the fact home a little harder, our young friend arose and asked 

his witness, expecting of course an answer in the negative,-‘Was 

anything else said by you at that time?’ 

The witness answered, ‘Oh, yes I had forgotten, but going over it 
this way, makes me think of it.’ He said, ‘Of course if we ever find the 
real line, what we have done to-day don’t count,’ and I said, ‘Of 
course/ ” 12 

This was a breach of promise of marriage case against a clergyman. 

The pleadings stated that the promise was merely conditional, and 
that the condition had not been performed. 


a (11) Stxahan’s Bench and the Bar 76. 


(12) 18 Green Bag 117. 
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It was a weak case, but the advocate for the plaintiff was strong 

and wary. 

Breach of promise ^ j na d v ertent word uttered by his learned 

of marriage case. _ . „ . . ,, 

friend, counsel for the defendant, was another 

mistake. 

The following cross-examination of the lady plaintiff by the reverend 
defendant’s counsel seems to have been based on no principle whatever, 
but apparently directed to satisfy his own curiosity. 

Counsel: “Let me ask you, did you frequently converse about mar* 
riage?’’ 

Witness: “Oh yes; it was his constant theme. ’ 

Counsel: “You liked it?” 

Witness : “ Oh yes ; it was very agreeable—my future welfare 
Counsel : “ You were desirous of marrying him, I suppose.” 

Witness : “ Oh, yes certainly : he had promised me, and was always 
promising me.” 

Counsel : “Stay, wc will come to that presently.” 

“ Let her answer please,” said the plaintiff’s counsel, “ it is your 
own question.” 

Counsel: “Did he tell you his income would not permit him to marry? . 
Witness : “ Oh yes, many times.** 

Counsel : “ Did he say he would not marry until he had an income of 
his own ?” 

Witness : “ Oh yes, many times.” 

Counsel: “ What did you say?” 

Witness : “ That I would try and get him one.” 

Counsel : “ But you never got him one?” 

Witness : “ Oh yes, I did, and he refused to accept it.” 

Counsel : “Where did you get him a living ?’’ 

Witness : “ At St. Swithin’s.” ^ , , 

Counsel : “Do you mean to say St. Swithin’s was ever offered?” 
Witness : “ Oh yes, I have a letter here to prove it.*’ 

The letter was called for by the lady’s counsel. 

The letter was read. It showed that if the promise was conditional 
the letter proved the fulfilment of the condition, the only remaining 
question being that of damages. 

As if not to leave anything undone even with regard to the enhance¬ 
ment of the damages, the defendant’s counsel asked the following 

questions.— ! 

“ Is it a fact that you and the defendant were three weeks in the 

house together without anyone else being there?” 

It was an insinuation against the virtue of the plaintiff. The-Jury 

were all fathers of daughters. 

The fair plaintiff looked beseechingly at the Judge, who was full of 
sympathetic indignation, and then observed with the most wonderful 
pathos in her voice. - 1 ' ■ • 
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“ My lord!—Oh (wringing her hands)—Never.” 

This last answer settled the question of damages. Verdict for one 
thousand pounds damages. ly 

A prisoner was indicted for the murder of his wife, and the prin¬ 
cipal evidence-—if not the only evidence—against him of wilful murder 
was the deposition of the dying woman. Without this there would be no 
conviction for the capital crime : with it no defence. 

The statements in the deposition were closely compared and contrast¬ 
ed, when it was found that in many not immaterial particulars they con¬ 
tradicted one another ; so the deceased wife gave some evidence in the 
prisoner’s favour which no re-examination could affect. 

The deposition stated that the woman was “in bed had been to sleep 
and was a little the worse for drink ; that her husband came and threaten¬ 
ed to throw her out of the window, that he took a knife from a drawer 
and said he would kill her. He then struck at her ; she stooped, and 
afterwards found she was wounded. He said ‘you have only a few hours 

to live,’ and that he sent for a doctor and a policeman and gave himself 
up.” 


The woman’s physical and mental condition were not such as enabled 
her to make a clear or connected statement. 

It might have been hers, but if not as to every word entirely hers, 
it was not her statement at all. 


There were pauses between the words as she spoke, and some of 
them on being examined were by no means proved to be the actual words 
uttered ; only words to that effect. Some seemed to have a double 

meaning, and, to equalize that surplusage of meaning, some had no 
meaning at all. 


So that taken altogether, this document was not in a fit condition to 

be relied upon, and was therefore rejected-cross-examined out of Court. 

But there was still the prisoner’s “confession" to be relied upon : “I 
have killed her" This was said to the policeman who apprehended him 
or rather to whom he gave himself up. ’ 

■ The following is a portion of the cross-examination of the police 
man :— 


(13) Harris’ Illustrations 4-9. 

peraonaKtiea? ^ 606,1 q,Je8tiODiDg the W ' tDe3s ' 0t somo time ’ “ d at laat sol him down to 
me? “ Did 1 Understand ' tb“t the defendant made certain remark about 


“ I said bo, air.” 

“ Ahl Well now sir, from what you know of 
true?” 


me, do you believe those remarks to 


“ No, air, I do not.” 

U v ery 7 eI1> N ° W ’ WiU yOU be g ° 0d eDOUgh to 8tate to the court what he did say?” 
M * 08 ’ 8lr * He he thought ho were a truthful and honest man, and—” 

You may step down air. That’s enough. (4 Green Bag 181) 
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“Did he say he was sorry ?” 

“He did, Sir.” 

“What did you say to him ?” 

In the circumstances this was a proper question ; in others it might 
have been most dangerous. But the policeman was known to have been 
friendly with the prisoner ; and besides his cross-examination was upon 

the depositions. 

“ I said to him, ‘What killed her, Jim?’ ” 

“Aye, he answered ; it is too true.” 

“It required little skirmishing after this. ‘Killing’ is not always 
murder.” 

The prisoner was proved to be a man of humane disposition, respect¬ 
able and industrious ; and the doctor’s evidence was to the effect that it 
might even have been done unintentionally. A verdict of manslaughter 
was returned. How easily the man might have been convicted of the 
more serious offence. A wrong question would have done it to a 

certaint y. 1 k _ 

(14) Harris’ Illustrations in Advocacy pp. 19-22. 

The following description of a case, probably unparalleled in our legal records, is 
taken from a number of “Atkinson’s Casket” published in 1834. This is a case where 
there was little or no evidence against the prisoner, who was almost on the point of being 
acquitted, when he volunteered an altogether unnecessary explanation which led to his 
conviction and execution on the scaffold. This was one of the most extraordinary and 
most interesting trials which took place in the Northern Circuit, very little less than fifty 
years ago. It is instructive in many points of view. To those who believe that they 
see the finger of Providence especially pointing out the murder, and guiding in a slow but 
unerring course, the footsteps of the avenger of blood, it will afford matter of deep medi¬ 
tation and reflection. To those who think more lightly upon such subjects, to those whom 
philosophy or indifference have taught to regard the passing current ’of events as gliding 
on in a smooth and unruffled channel, varied only by the leaves which the chance winds 
may blow into the stream, it will offer food for grave contemplation. However they may 
smile at the thought of Divine interposition, they will recognise in this story another 
proof of the wisdom of the sage of old, who said, that when the Gods had determined to 
destory a man, they began by depriving him of bis senses, that is by making him act as 
if he had lost them. To the inexperienced in my profession it will teach a lesson of 
prudence, more forcible than ten thousand arguments could make it ; they will learn-that 
of which they stand deeply in need, and which scarce anything but dear-brought experience 
can enforce—to rest satisfied with success, without examining too nicely how it has been 
obtained, and never to hazard a defeat by pushing a victory too far. “Leave weU alone 
is a maxim which a wise man in every situation of life will do well to observe ; but if a 
barrister hopes to rise to eminence and distinction, let him have it deeply engraven on 

the tablet of his memory. 

In the year 17—, John Smith was indicted for the wilful murder of Henry Thompson 
The case was one of a most extraordinary nature and the interest excited by it was almost 
unparalleled—The accused was a gentleman of considerable property residing upon his 
own estate in an unfrequented part of—shire. A person supposed to be an entire stranger 
to him had, late in a summer’s day requested and obtained shelter and hospitality for tne 
night. He had, it was supposed, after taking some slight refreshments retired to bed in 
perfect health requesting to be awakened at an early hour the following morning. When 
the servant appointed to call him entered his room for the purpose, he was found m ms 
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It is usually expedient, when a point has once been made, to drop it 

Wellman’s remarks an< * g0 to somefc ^^ n S e lse, ^ est the witness wriggle out 

of it. But when an advocate has a witness under oath f 
contradicting a statement he has previously made, when not under oath, 
but in his own handwriting, he then has him fast on the hook, and 
there is no danger of his getting away; now is the time to press the 
advantage. His self-contradiction should be put to him in as many forms 
as can be invented. 


bed perfectly dead and from the appearance of the body, it was obvious that he had been so 
for many hours. There was not the slightest mark of violence on his person, and the 
countenance retained the same expression which it had borne during his life. Great conster¬ 
nation was, of course, excited by this discovery, and inquiries were immediately made first 
as to who the stranger was—and secondly as to how he met with his death. Both were 
unsuccessful, As to the former, no information could be obtained—no clue discovered to 
lead to the knowledge either of his name, his person, or his occupation. He had arrived 
on horseback, and was seen passing through a neighbouring village about an hour before 
he reached the house where his existence was so mysteriously terminated but could not be 
traced farther. Beyond this, all was conjecture. 

With respect to the death, as little could be learned as of the dead man ; it was, it is 
true, sudden—awfully sudden; but there was no reason, that alone excepted, to suppose that 
it was caused by the hand of man, rather than of God. A coroner’s jury was of course 
summoned ; and after investigation, in which little more could be proved than that which 
I have here stated, a .verdict was returned to the effect that the deceased died by the 
visitation of God. Days and weeks passed on, and little further was known. In the mean¬ 
time rumour had not been idle ; suspicions vague, indeed, and undefined, but of dark and 
fearful character were at first whispered and afterwards boldly expressed. The precise 
object of these suspicions was not clearly indicated ; some implicated one person some 
another, but they all pointed to Smith, the master of the house, as concerned in the death 
of the stranger. As usual in such cases, circumstances totally unconcerned with the 
transaction in question, matters many years antecedent, and relating to other persons, as 
well as other times, were ussd as auxiliary to the present charge. The character of Smith 
in early life, had been exposed to much observation. While his father was yet alive, he 
had left his native country, involved in debt, known to have been guilty of great irregu¬ 
larities, and suspeoted of being not over-scrupulous as to the mode of obtaining those 
supplies of money of which he was continually in want, and which he seemed 
somewhat inexplicable to procure. 

Ten years and more had elapsed since his return ; and the events of his youth had 
been forgotten by many, and to many were entirely unknown ; but, on this occasion, they 
were revived and, probably with considerable additions. 

Two months after the death of the stranger a gentleman arrived at the place, impress¬ 
ed with the belief that he was his brother and seeking for information either to confirm or 
refute his suspicions. The horse and the clothes of the unfortunate man still remained, 
and were instantly recognized ; one other test there was, though it was uncertain whether 
that would lead to any positive conclusion ; the examination of the body. The test was 
tried; and although decomposition had gone on rapidly yet enough remained to identify 
the body; which the brother did most satisfactorily. As soon as it was known that there 
was a person authorized by relationship to the deceased to inquire into the cause of his 
death, and if it should appear to have been otherwise than natural to take steps for 
bringing to justice those who had been concerned in it, the reports which had been 
previously floating idly about, and circulated without having any distinct object were 
oolleoted into one channel, and poured into his ear. What those reports were, and what 
they amounted to, it is not necessary here to mention; suffice it to say that the brother 
laid before the magistrates of the district such evidence as induced them to commit 
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“ Which statement is true ?” “Had you forgotten this letter when 
you gave your testimony to-day ? ” “Did you tell your counsel about it ? ” 
“Were you intending to deceive him ? ” “What was your object in trying 
to mislead the jury ?’* 

“Some men,” said a London barrister who often saw Sir Charles Russell 
in action, “get in a bit of the nail, and there they leave it hanging loosely 
about until the judge or some one else pulls it out. But when Russell got 
in a bit of the nail, he never stopped until he drove it home. No man 
ever pulled that nail out again.” 

Mr. Smith to gaol, to take his trial for the wilful murder of Henry Thompson. As it was 
deemed essential to the attainment of justice to keep it secret, the examination of 
the witnesses who were produced before the trial took place was that which I have here 
narrated. 

Lord Mansfield's charge to the grand jury upon the subject of this murder had excited 
a good deal of attention. He had recommended them, if they entertained reasonable 
doubts of the evidence to ensure a conviction, to throw out the Bill; explaining to them 
most justly and clearly that, in the event of their doing so, if any additional 
evidence should, at a future time, be discovered, the prisoner could again be 
apprehended and tried for the offence; whereas, if they found a true Bill, and, from 
defeciency of proof, he was now acquitted on his trial, he could never again be molested, 
even though the testimony, against him should be morally as clear as light. The grand 
jury after, as was supposed, very considerable discussion among themselves, and, as 
was rumoured, by a majority of only one, returned a true Bill. 

Never shall I forget the appearance of anxiety exhibited upon every countenance on 
the entrance of the Judge into Court. In an instant the most profound silence prevailed; 
and interest intense and impassioned, though subdued, seemed to wait upon every word and 
every look, as if divided between expectation and doubt, whether something might not 
even yet interfere to prevent the extraordinary trial from taking place. Nothing however 
occurred; and the stillness was broken by the mellow and silvery voice of Lord Mansfield— 
“Let John Smith be placed at the bar.” 

He was asked by the clerk of the arraigns the usual question “Are you guilty, or not 
guilty?”; he drew his form up to his fullest height, and the fetters ‘.clanked upon his legs, 
as he answered with unfaltering tongue and unblenching cheek. “Not guilty.” . . 

The counsel for the prosecution opened his case to the jury in a manner that indica¬ 
ted very little expectation of a conviction. He began by imploring them to divest their 
minds of all that they had heard before they oame into the box ; he entreated them to 
attend to the evidence, and judge from that alone. He stated that in the course of his 
experience, which was very great, he had never met with a case involved in deeper mys¬ 
tery, than that upon which he was then addressing them. The prisoner at the bar was 
a man moving in a respectable station in society, and maintaining a fair character* He 
was, to all appearance, in the possession of considerable property, and was above the 
ordinary temptations to commit so foul a crime. With respect to the property of the 
deceased, it was strongly suspected that he had either been robbed of or in some inexpli¬ 
cable manner made away with gold and jewels to a very large amount ; yet, in candor, he 
was bound to admit that no portion of it, however trifling, could be traced to the prisoner. 
As to any motive of malice or revenge, none could possibly be assigned; for the 
prisoner and the deceased were, as far as could be. ascertained, total strangers 
to each other—still there were most extraordinary circumstances connected with bis death, 
pregnant with suspicion at least and imperiously demanding explanation; and it was 
justice, no less to the accused than to the publio, that the oase should undergo judioial 
investigation. The deceased Henry Thompson was a jeweller, residing in London, wealthy. 
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It not infrequently happens that the plaintiff and defe ndant are 
themselves the only witnesses to some oral agreement which becomes 
the subject of their litigation. Such cases often afford the most striking 
opportunities for cross-examination where the advocate has letters written 
by the party examined. 

Mr. Wellman relates the following incident:—In a case of this kind 
tha t I conducte d recentl y the plaintiff swore that the defendant, my 

and in considerable business; and, as was the custom of his time, in the habit of personally 
conducting his principal transactions with the foreign merchants with whom he traded. 
He had travelled much in the course of his business in Germany and Holland; and it was 
to meet at Hull a trader of the latter nation of whom he was to make a large purchase, 
hat he had left London a month before his death. It would bo proved by the landlord of 
the inn where he had resided, that he and his correspondent had been there; and a wealthy 
jeweller of the town, well acquainted with both parties, had seen Mr. Thompson after the 
departure of Dutchman; and could speak positively to there being then, in his possession 
jewels of large value, and gold, and certain bills of exchange, the parties to which he could 
describe. This was on the morning of Thompson’s departure from Hull, on his return to 
London and was on the day but one preceding that on which he arrived at the house of the 
prisoner. What had become of him in the interval could not be ascertained nor was 
the prisoner s house situated in the road which he ought to have taken. No reliance 
however, could be placed on that circumstance; for it was not at all uncommon for persons 
who travelled with property about them, to leave the direct road even for a considerable 
distance, in order to secure themselves as effectively as possible from the robbers by whom 
the remote parts of the country were greatly infested. He had not been seen from the 
time of his leaving Hull till he reached the village next adjoining Smith’s house and 
through which he passed without even a momentary halt. He was seen to alight at 
Smith gate, and the next morning was discovered dead in his bed. Ho now came to the 
most extraordinary part of the case. It would bo proved, beyond the possibility of a 
doubt that the deceased died by poison—poison of a most subtle nature, most active in 
its operation and possessing the wonderful and dreadful quality of leaving no 
external mark or token by which its presence could be detected. The ingredients of which 
it was composed were of so sedative a nature that instead of the body on which it had been 
used exhibiting any contortions, or marks of suffering, it left upon the features nothing but 
the calm andplicid quiet of repose. Its effects and indeed its very existence were but 
recently known in this country, though it had for some time been used in other nations 
of Europe and it was supposed to be a discovery of the German chemists, and to he 
produced by a powerful distillation of the seed of the wild cherry tree, so abundant in tho 
Black forest. 

But the fact being ascertained that the cause of the death was poison, left open the 
much more momentous question, by whom was it administered. It could hardly be 
supposed to be by the deceased himself. There was nothing to induce such a suspicion ; 
and there was this important circumstance, which of itself almost negatived its 
possibility, that no phial, or vessel of any kind had been discovered, in which 
tho poison could have been contained. Was it then the prisoner who adminis¬ 
tered it. Before he asked them to come to that conclusion it would bo necessary 
to state more distinctly what his evidence was. The prisoner’s family consisted 
only of himself, a house-keeper and one man-servant. The man-servant slept in an 
out-house adjoining the stable, and did soon the night of Thompson’s death. The 
prisoner slept at one end of the house and the house-keeper at the other, and the deceased 
had been put in a room adjoining the house-keeper's. It would be proved by a person who 
happened to be passing by the house on the night in question, abou^ three hours after 
midnight, that he had been induced to remain and watch, from having his attention 
excited by the circumstance, then very unusual of a light moving about the bouse at that 
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client, owed him over a quarter of a million dollars as the result of an oral 
agreement made between them in the presence of only one witness, who 
was dead at the time of the trial. 

The first two hours of my cross-examination of the plaintiff were 
devoted to the effort to throw him off his guard. I exhibited to him, by 
my questions, an apparent want of appreciation of the case and 
of the surrounding circumstances, allowed him to score on me 

late hour. That person would state, most positively, that he could distinctly see a figure 
holding a light, go from the room in which the prisoner slept, to the house-keeper’s room, 
and the light disappeared for a minute. Whether the two persons went into Thompson’s 
room he could not see, as the window of that room looked another way; but in about a 
minute they returned, passing quite along the house to Smith’s room again; and in 
about five minutes the light was extinguished, and he saw it no more. 

Such was the evidence upon which the magistrates had committed Smith; and singu¬ 
larly enough, since his committal, house-keeper had been missing, nor could any trace of 
her be discovered. Within the last week, the witness who saw the light had been more 
particularly examined; and, in order to refresh his memory, he had been placed at dark, 
in the very spot where he had stood on that night, and another person was placed with 
him. The whole scene as he had described it was acted over again; but it was utterly 
impossible, from the course abovementioned, to ascertain, when the light disappeared, 
whether the parties had gone into Thompson’s room. A 9 if however to throw still 
deeper mystery over this extraordinary transaction, the witness persisted in adding anew 
feature to his former statement; that, after the person had returned with the light into 
Smith’s room, and before it was extinguished, he had twice perceived some dark object to 
intervene between the light and the window, almost as large as the. surface of the window 
itself, and which he described by saying it appeared as if a door had been placed before 
the light. Now in Smith’s room there was nothing which could account for this appear¬ 
ance; his bed was in a different part; and there was neither cupboard nor press in the 
room, which, but for the bed was entirely empty, the room in which he dressed being at a 
distance beyond it. He would state only one fact more (said the learned counsel) and he 
had done his duty; it would then be for the jury to do theirs. Within a few days there 
had been found, in the prisoner’s house the stopper of a small bottle of a very singular 
description, it was apparently not of English manufacture, and was described, by the 
medical men as being of a description used by chemists to preserve those liquids which 
are most likely to lose their virtue by exposure to the air. To whom it belonged or to 
what use it had been applied there was no evidence to show. 

Such was the address of the counsel for the prosecution and during its delivery I had 
earnestly watched the countenance of the prisoner, who had listened to it with deep atten¬ 
tion. Twice only did I perceive that it produced in him the slightest emotion. When the 
disappearance of his house-keeper was mentioned, a smile, as of scorn, passed over his lip; 
and the notice of the discovery of the stopper obviously excited an interest and, I thought, 
an apprehension; but it quickly subsided. I need not detail the evidence that was given for 
the prosecution; it amounted in substance to that which the counsel stated, nor was it 
varied in any particular. The stopper was produced, and proved to have been found in the 
house; but no attempt was made to trace it to the prisoner’s possession, or even to his 
knowledge. When the case was closed the judge addressing the counsel for the prosecu¬ 
tion, said he thought there was hardly sufficient evidence to call upon the prisoner for his 
defence; and if the jury were of the same opinion they would at once stop the case. Upon 
this observation from the judge the jury turned round for a moment, and then intimated 
their acquiescence in his lordship’s view of the evidence. The counsel folded up their briefs f 
and a verdict of acquittal was about to be taken, when the prisoner addressed the court. 
He stated that having been accused of so foul a crime as murder, and having had his 
character assailed by suspicions of the most afflicting nature, that character could be 
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over and over again, until he was in the best of humor and evidently feel, 
ing very confident of himself, at least so far as any fear of me was 
concerned, but all the time he was making admissions and misleading 
statements of fact and even absolute fabrications which I knew would 
eventually be his undoing. 

I passed them all by as if they had made no impression upon me 
whatsoever, although I was in a state of intense secret exultation. 

never cleared by his acquittal, upon the ground that the evidence against him was incon¬ 
clusive without giving him an opportunity of stating his own case, and calling a witness to 
counteract the impression that had’been raised against him by explaining those circum¬ 
stances which at present appeared doubtful. He urged the learned judge, to permit him to 
state his.case to the jury, and to call his house-keeper, with so much earnestness, and was 
s ecorided so strongly by his counsel, that Lord Mansfield, though very much against his 
inclination and contrary to his usual habit, gave way, and yielded to the fatal request. 

The prisoner then addressed the jury, and entreated their patience for a short time. 
He repeated he never could feel satisfied to be acquitted merely because the evidence was 
not conclusive, and pledged himself, in a very short time, by the few observations he could 
make, and the witness whom he should call, to obtain their verdict upon much higher 
grounds, upon the.impossibility of his being guilty of the dreadful.crime. With respect to 
the insinuations’which had been thrown out against him, he thought one observation would 
dispose of them. Assuming it to be true that the deceased died from the effect of poison, o* 
which he called God to witness that he had never even heard either the name or the 
existence until this day, was not every probability in favour of his innocence? He was a 
perfect stranger, not known to have in his possession a single article of value, who might 
either have lost, or been robbed of, that property which he was said to have 
had at Hull. What so probable as that he should, in a moment of despair 
at his loss, have destroyed himself ? The fatal drug was stated to have 
been familiar in those countries in which Mr. Thompson had traversed, 
while to himself it was utterly unknown. Above all be implored the jury to remember 
that, although the eye of malice had watched every proceeding of his since the fatal 
accident and though the most minute search had been made into every part of his 
premises, no vestige had .been discovered of the most trifling articles belonging to the 
deceased, 'nor had even a rumor been circulated that poison of any kind had been even in 
his possession. Of the stopper which had been found he disowned all knowledge; he declar¬ 
ed most solemnly, that he had never seen it before it was produced in Court; and he asked 
could the fact of its being found in his house, only a few days ago, when hundreds of 
people had been there produce upon an impartial mind even a momentary prejudice 
againBt him? One fact and one only had been proved, to which it was possible for him to 
give an answer, the fact of his having gone to the bedroom of his house-keeper on the night 
in question. He had been subject, for many years of his life, to sudden fits of illness; he had 
been seized with one on that occasion, and had gone to her to procure the assistance in 
lightening a fire. She had returned with him to his room for that purpose he having 
waited for a minute in passage while she put on her clothes which would account for the 
momentary disappearance of the light; and after she had remained in his room for a few 
minutes, finding himself better, he had dismissed her and retired again to bed from which 
he bad not risen when he was informed of.the death of his guest. It had been Baid that 
after his committal to prison, his house-keeper had disappeared. He avowed that finding 
his enemies determined, if possible, to accomplish his ruin he had thought it probable they 
might tamper with his servant; he had therefore kept her out of their way; but for what 
purpose? Not to prevent her testimony beiDg giveD, for she was now under the care of 
his solicitor and would instantly appear for the purpose of confirming as far as she was 
oonoerned, the statement which be had just made. 
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Finally he became so absolutely certain of himself that I was able to 
encourage him to hand me out big chunks of perjured testimony which I. 
knew would fairly engulf him later on. 

I had about a dozen of the plaintiff’s letters which I felt sure he had 
either forgotten having written, or felt assured were safe in a foreign 
country, and which I felt equally sure he would repudiate as forgeries if 
he recalled their contents, or had the faintest idea that they were in my 

Such was the prisoner’s address which produced a very powerful effect. It was deli¬ 
vered in a firm and impressive manner and its simplicity and artlessness gave to it an 
appearance of truth. The house-keeper was then put into the box, and examined by the 
counsel for the prisoner. According to the custom, at that time almost universal, of 
excluding witnesses from court until their testimony was required, she had been kept at a 
house near at hand, and had not heard a single word of the trial. There was 
nothing remarkable in her manner or appearance; she might he about thirty five or a 
little more, with regular though not agreeable features and an air entirely free 
from embarrassment. She repeated almost in the prisoner’s own words the story 
that he had told of his having called her up and her having accompanied him to his room, 
adding that, after leaving him she had retired to her own room and been awakened by the 
man-servant in the morning with an account of the traveller’s death. She had now to under¬ 
go a cross-examination and I may well state here that which, though not known to me 
till afterwards, will assist the reader in understanding the following scene:—The counsel 
for the prosecution had, in his own mind attached considerable importance to the circum¬ 
stance mentioned by the witness who saw the light that while the prisoner and the house¬ 
keeper were in the room of the former, something like a door had intervened between the 
candle and the window which was totally irreconcilable with the appearance of the room 
when examined; and he had persuaded himself, that there must be a secret closet 
which had .escaped the search of the officers of justice, the opening of which will account 
for the appearance alluded to, and the existence of which might discover the property 
which had so mysteriously, disappeared. His object, therefore was to obtain from the 
house-keeper, the only person except the prisoner who could give any clue to this, such 
information as he could get, without alarming her by any direct inquiry on the subject, 
which, as she could not help seeing its importance could have led her at once to a positive 
denial. He knew moreover that as she had not been in Court, she could not know how 
much or how little the inquiry had already brought it to light; and by himself treating the 
matter as immaterial, he might lead her to consider it so aiso, and by that means draw 
forth all that she knew. After some few unimportant questions, he asked her in a tone 
and manner calculated rather to awaken confidence than to excite distrust _ 

“During the time you were in Mr. Smith’s room you stated that the candle stood on 
the table, in the centre of the room ?” 

-“Yes” 

“Was the closet or cupboard or whatever you call it, opened once or twice while it 
stood there ?”—Applause; no answer. 

“I will call it to your recollection ; after Mr. Smith had taken the medicine out of the 
closet, did he shut the door, or did it remain open ?”—“He shut it”. 

“Then it was opened again, for the purpose of replacing the bottle, was it?”-“It 

was.” 

“Do you recollect how long it was open the last time?”— 

“Not above a minute”. 

“The door when open, would be exactly between the light and the window, would it 
not?”-"It would’’. 

“I forget whether you said the closet was on the right or left hand side of the 
window”-“The left,” 

“Would the door of the closet make any noise in opening?”———“None”. - 
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possession; and if he denied them, it would be difficult to prove their 
genuineness and consequently be impossible to use them. 

I was watching the clock all the time for the hour of adjournment, 
ever keeping the witness pleased and even smiling over the seeming 
weakness of my cross-examination. 

Just at four o’clock, the hour for adjournment, and as he began actually 
to feel that quarter of a million dollars were already won and in his pocket, 

“Can you speak positively to that fact? Have you ever opened it yourself, or only 
seen Mr. Smith open it?”-“I never opened it myself”. 

“Did you never keep the key?”-“Never.” 

“Who did?”-“Mr. Smith always.” 

At this moment the witness chanced to turn her eyes towards the spot where the 
prisoner stood and the effect was almost electrical. A cold damp sweat stood upon his 
brow, and his face had lost all its colour; he appeared a living image of death. She no 
sooner saw him than she shrieked and fainted. The consequences of her answers 
flashed across her mind. She had been so thoroughly deceived by the manner of the 
advocate, and by the little importance he had seemed to attach to her statements, that she 
had been led on by one question to another, till she had told him all he wanted to know. A 
medical man was immediately directed to attend her ; and during the interval occasioned 
by this interruption to the proceedings the solicitor for the prosecution left the Court. In 
a short time the gentlemen who had attended the witness returned into court and stated 
that it was impossible that she could at present resume her place in the box ; and suggested 
that it would be much better to allow her to wait for an'hour or two. It was now about 
twelve in the day ; and Lord Mansfield, having directed that the jury should be accommo¬ 
dated with a room where they could be kept by themselves, adjourned the court for two 
hours. The prisoner was taken back to gaol, and the witness to an apartment in the 
gaolor's bouse ; and strict orders were given that she should be allowed to communicate 
with no one, except in the presence and hearing of the physician. It was between four and 
five o'clock when the judge resumed his seat upon the bench, the prisoner his station at 
the bar, and the house-keeper hers in the witness-box ; the Court in the interval bad 
remained crowded with the spectators, scarce one of whom had left his place, lest during 
his absence it should be seized by some one else. 

The cross-examining counsel then 1 addressed the witness—“ I have very few more 
questions to ask of you ; but beware that you answer them truly, for your own life hangs 
upon a thread.” 

“ Do you know this stopper?”—“ I do.” 

“ To whom does it belong?”—“ To Mr. Smith.” 

“ When did you see it last?”—“ On the night of Mr. Thompson’s death.” 

At this moment the solicitor for the prosecution entered the court bringing with him 
Upon a tray, a watch, two money-bags, a jewel-case, a pocket-book, and a bottle of the.same 
manufacture as the stopper, and having a cork in it; some other articles there were in it, 
not material to my story. The tray was placed on the table in sight of the prisoner and 
the witness ; and from that moment not a doubt remained in the mind of any man of the 
gui’t of the prisoner. A few words will bripg ray tale to its close. The house where the 
murder had been committed was between nine and ten miles distant. The solicitor, as 
soon as the cross-examination of the house-keeper had discovered the existence of the 
oloaeti, and its situation, had set off on horseback, with two sheriff’s officers and after 
pulling down part of the wall of the house, had detected this important place of conceal¬ 
ment. Their search was well rewarded ; the whole of the property belonging to Mr. 
Thompson was found there, amounting, in value, to some thousand pounds ; and to leave 
BO |gOjn for doubt, a bottle was discovered, which the medical men instantly pronounced to 
oontttln the very identical poison which had caused the death of the unfortunate Thomp¬ 
son. The result was too obvious to need explanation. 
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I handed up to him a bundle of his letters, in a manner from -which he 
might readily infer that they were of no consequence or at least as if I 
had not had time to read them, and asked him if he would “please iden¬ 
tify his hand-writing before the court adjourned.” He started to read 
the first one. Had he done so, all would have been over, but I checked 
him reminding him that it was four o’clock, and requested him to please 
not delay the adjournment by reading the letters, as all I wanted to know 
was if they were in his hand-writing. In a moment or two he had identified 
them all and the Court adjourned. 15 

The following day I cross-examined him throughout the entire day 
about these letters. They contradicted in a hundred different ways the 
assertions he had made so glibly the afternoon before, and at the end of 
the court session his lawyers actually withdrew from the case and a ver¬ 
dict was directed against him by the Court, although neither side had 
called any witnesses other than the plaintiff himself. 

It was one of those rare cases where the cross-examiner has the 
written proofs of a witness’s perfidy, which become such deadly weapons 
in the hands of any experienced advocate.” 16 

An examiner must be ever on the alert for a good place to stop. 
Nothing can be more important than to close an examination with a 
triumph. Many lawyers succeed in catching a witness in a serious con¬ 
tradiction ; but, not satisfied with this, go on asking questions, and taper 
off their examination until the effect upon the jury of their former ad¬ 
vantage is lost altogether. “Stop with a victory” is one of the maxims of 
cross-examination. 

“ If an advocate has done nothing more than to expose an attempt to 
deceive on the part of the witness, he has gone a long way towards 
discrediting him with the jury. Jurymen are apt to regard a witness as a 
whole—either they believe him or they don’t. If they distrust him on 
any point, they are likely to disregard his testimony altogether, though 
much of it may have been true. Hence, by stopping with a victory, the 
fact that will remain uppermost in their minds is that the witness 
attempted to deceive them, or that he left the witness-stand with a lie on 
his lips, or that he had been led to display his ignorance to such an 
extent that the entire audience had laughed at him. Thereafter his 
evidence, so far as they are concerned, is dismissed from the case. 17 

“Cross-examination in some cases is not only unnecessary, but 
everything that is unnecessary in cross-examination is dangerous. 

The case presents the, perhaps, unparalleled instance of h man accused of murder, 
the evidonce against whom was so slight as to induce the judge and jury to concur in a 
verdict of acquittal, but who persisting in calling a witness to prove his innocence, was 
upon the testimony of that very witness, convicted and executed. (11 Green Bag 298-306.) 

(15) Wellman’s Day in Court 216-220. 

(16) Ibid 220. 

(17) Ibid 223—224. 
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To illustrate : A witness was lately called to prove the acceptance of 
a bill of exchange to be in the handwriting of the defendant. Defendant’s 
counsel, wanting to make an appearance of cross-examination, asked the 
witness the unnecessary and useless question, as to what opportunity he 
had had of judging of the defendant’s handwriting. Had he ever seen 
him write? etc. The witness replied quietly. “Why sir, when I was 
sheriff’s officer, I arrested him several times and have seen him sign his 
own bail bonds over and over again?” 1 * 



CHAPTER xr. 


BOLD CROSS-EXAMINATION. 

“Presence of mind and courage in distress, 

Are more than armies to procure success.” [Dryden.) 

“Our doubts arc traitors, 

And make us lose the good we oft might win 

By fearing to attempt.” [Shu Ices pea re.—Measure for Measure) 

“Diseases desperate grown, 

By desperate appliances are relieved, 

Or not at all." [Shakespeare-Hamlet) 

“There’s a brave fellow ! There’s a man of pluck, 

A man who is not afraid to say his say. 

Though a whole town’s against him” ( Longfellow) 

The old adage, “the first attack wins half the battle,” was proved by 
the experience of Jerry Naylor. 

Jerry was the young prosecuting attorney of a mountain county 

The pluck of Terry an( I ^luring liis year in office convicted and caused 

to be sent to the penitentiary Red Dugan, a notori¬ 
ous timber thief. 

As Red Dugan’s term was about to expire frequent warnings came 
to the young attorney to be on his guard, as the convict had made threats 
on his life. Jerry knew that Dugan was a dangerous man and prepared 
to defend himself. 

But one day, soon after the ex-convict had returned home, Jerry 
went to a neighbouring town to try a case. On his return he had to ride 
through a long stretch-of lonely woods, and in the most unfrequented 
strip on the road he saw Red Dugan standing beside the road with a 
double barrelled shotgun. Jerry, who weighed less than one hundred and 
twenty five was suddenly and acutely conscious that he was entirely 
unarmed, but he was already too near to turn back. Instead he rode 
leisurely forward and just when opposite Dugan, sprang from the saddle, 
and with a suddenly terrible and ferocious voice demanded :— 

“ Red, I hear you threatened to kill me on sight. How about it? 

Red suddenly turned pale. His hands shook, and he replied un¬ 
steadily * 

“ Why—why—why, Mr. Naylor, it’s a lie.” 

“Then shake,” said the young attorney, extending his hand. A 

moment la ter he jumped on his horse and rode away unmolestod. 1 _ 

(1) 25 Green Bag 9(i.___ 
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A bold question will sometimes lay a witness open, but the question 

Surprising by a mUst be sudden and unexpected, and the mind of 
sudden question. the witness must be diverted from that part of his 

testimony where it is hoped to make him speak the 
truth, until the proper moment. An artifice mentioned by Lord Bacon is 
in point. He says: “When you have anything to obtain of present dis- 
patch, you entertain and amuse the party with whom you deal with some 
o er discourse, that he be not too much awake to make objections, 
i knew, he says, “ a counsellor and secretary that never came 
to Queen Elizabeth with bills to sign, .but he would always first 
put her into some discourse of State, that she might the less mind 
the bills. ’ Such a witness may be surprised into telling the truth. The 
same author says : “A sudden, bold and unexpected question doth many 
times surprise a man and lay him open. Like to him that having changed 
h!s name, and walking in Paul’s another came suddenly behind him, and 
call ed him his true name whereat straightway he looked back.” 2 
( 2 ) Wrottesley, p. 75. ~ 

That habit asserts itself unconsciously at times is proved by several instances. Hero 
is one recorded by Mr. Hawkins “I was.staying at the bouse of an old friend, a wealthy 
Hebrew, wh.le another of the guests was Arthur A’Backct. As will sometimes happen 
when you are in good spirits, the conversation took a religious turn. We drifted into it 
unconsciously and our worthy host was telling us that he was in the habit of praying 
night and morning. Being in a communicative mood, I said, “ Well, since you name it I 

sometimes say a little prayer myself.” The Hebrew was attentive, and seemed a little 

surprised. “ Ihis is especially the case in the morning,” I added. “ But once upon a 

timemy mind wavered a little between business and prayer, and I found myself in the 
midst of my devotional exercise saying Gentlemen of the jury.” (Hawkins 134.) 

i \ f ° rCe ° f hablt ‘ S m ° re powerful than Iaw or reason. Once fully formed it 
con ro s the greatest as fully as the humblest, undermining the strongest mental and 

physical quaht.es; destroying the purest characters changing the noblest natures.” 
(Donovan s Tact in Court p. 140). 

There are several recorded instances of the assertive force of human habits. Judge 

Donovan gives us the following instances :— 


I have in mind three 

Instances recorded by 
Judge Donovan. 


instances. Once a shrewd, well-read, ingenious lawyer who 
gradually drifted into a captious, tricky practice, secured some 
fame by it, won a few non-suits and demurrers, took in a few 
ten-dollar notes, and failed to win on the merits, until bis present 
practice is but trifling. 


Another is of one presumably witty, harsh'and sarcastic, abusive, overbearing if it 
suits his purpose, caring only for self, and daily losing the good will of his brother lawyers. 
He assumes to be successful, but is a positive failure in all that is noble, manly, and 
sincere. I think it is clearly the force of habit that is undermining his usefulness. 

A third one began by modest charges and respectful bearing toward others; gained in 
esteem by fairness and kindness; acquired friends even among his opponents 
became trusted for his integrity; held the good opinion of the Bar and of his 
olients; was promoted so often that many honours have been declined by him ; and now 
in ripe age is turning his eyes toward sunset with a face unmarked by harshness, and will 
ere long, go over to the majority, mourned and remembered for his goodness as well as 
greatness. Shall I draw any inference, or am I not clearer without it?” (Donovan 141) 
“Moat counsel in large practice develop tricks of manner or memory which sometimes 
prove inconvenient to their clients or themselves. Addison in one of his ‘spectator* 
papers tellB of th$ habit of a leading serjeant-at-law of his time of fiqgering a button of his 

3Q 


/ 
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“ Jeremiah Mason, was once cross-examining a witness who had 
previously testified to having heard Mason’s client make a certain state¬ 
ment and so important was this statement that the adversary’s case was 
based on it alone. 

Several questions were asked by Mason, all of which the witness 
answered with more or less hesitation* Then he was asked to repeat 
once more the statement he had heard made. Without hesitation he 
gave it, word for word as he had given it in the direct examination. A 
third time Mason led the witness round to this statement, and again it 
was repeated verbatim. 

Then without warning he walked to the witness stand, and pointing 
straight at the witness, said in a perfectly unimpassioned voice. “Let’s 
see that paper you have in your waistcoat pocket.’’ 

Taken completely by surprise, the witness mechanically took a paper 
from the pocket indicated, and handed it to the lawyer. 

There was profound silence in the court room, as the lawyer slowly 
read in a cold, calm voice, the exact words of the witness in regard to 
the statement, and called attention to the fact that they were in the hand¬ 
writing of counsel on the other side. He then gathered i up his papers 
with great deliberation, remarked that there seemed to be no further need 
for his services, and departed from the court-room. 

The way in which Mason came to know of this paper is even more 
interesting from a lawyer s point of view. On being asked how he came 
to know of it Mason explained as follows:— 

Well, it seemed to me that he gave that part of his testimony more 
as if he had learned it than as if he had heard it. . Then, too, I noticed 
that at each repetition of his testimony he put his hand into his waistcoat 
pocket, and then let it fall again when he got through.” 3 

On this subject Mr. Cox in his great work on the “Advocate” says:— 
When a witness, upon his examination-in-chief, anticipates the counsel,' 
and, instead of waiting to be questioned or after two or three questions 
have been put to him, p roc eeds to tell his whole story, and will go on in 

coat while he was addressing the court. A client with a sense of humour but with no 
other sense worth mentioning, thought it would be a good joke to cut off this button just 
before the serjeant began his argument in his case. 

He cut it off, and the result was that he had his jest and his opponent had the 
verdict.” (Strahan’s Bench and the Bar 103j. 

The late Lord Russell of Killowen was slave to snuff. I remember once in a very 
heavy case, after he had commenced his opening speech, he felt in his waistcoat pocket for 
his snuff box. When he failed to find it he was visibly disconcerted He went on with his 
speech ; but, to the surprise of those who knew his usual clarity and readiness and did not 
know his want, it was surprisingly confused and halting. At length he could stand it no 
longer, so stooping to the well of the court, he whispered to his solicitor. The solicitor 
instantly rose and left the court. In a few minutes, he returned and handed a small 
packet of snuff to the great advocate. The latter hastily took a long pinch, and Sir Charles 
was himself again.” Strahan’s Bench and the Bar 183. 

(3) Law Students’ Helper cjted in 19 Madras Law Journal 90. 
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spite of every effort made to stop him, observe him closely, to ascertain 
from his manner whether he is telling the truth, or merely repeating a 
lesson learned by heart. 

“It is wrong to suppose as some do, that when a witness thus dis¬ 
penses with questions and pours out his whole story in a continuous 
stream, he is therefore always lying. It is not so. There are many 
minds in which the association of ideas is so fragile, that if the thread is 
once snapped, they cannot, without great difficulty, take it up again at 
the place where it was broken, they must begin at the beginning and go 
right through every incident as it occurred, however trivial or irrelevant 
to the main story. Conscious of this defect, and once set a-going, they 
have an irresistible impulse to proceed without pause until they have 
delivered themselves of all they have to say. Such a witness, it is 
obvious, is not only not to be discredited, but his testimony is of more 
real worth than that of a more passive witness, because the very struc¬ 
ture of mind that prevents him from taking up the thread of a story at 
any point, and the memory that can only be revived by the recalling of 
every circumstance in the precise order of its occurrence, forbids the 
introduction of fictions which would necessarily destroy the entire chain, 
and plunge his mind into chaos. 

“Your care will be to distinguish between the witness who from 
this cause runs through his story, and the witness who docs so because 
he is repeating a lesson learned by rote. Close observation will enable 
you to discover a difforcnc? in the look, the tone, the manner, and the 
language. When relating what he has seen, there is always an aspect 
of intelligence, even in the dullest; the eye kindles, the face 
brightens, the expression changes with the incidents narrated. 
Still more does the tone of the voice reveal the speaker’s truth, 
its changes are dramatic, it varies with every emotion that flashes 
across the mind, awakened by the recalling of the incidents described. 
The manner is usually eager and energetic, and in strict accordance with 
the tones, the aspect, and the theme. And even if these signs should be 
wanting, you must not, therefore, decide agiinst the veracity of the 
witness until you have considered his language. If he is honest his 
language will always be such as is consistent with his condition of life, 
appropriate to his age, sex, education and calling. Moreover, it will 
exhibit that fitness for the subject without preference to structure of 
sentence which always distinguishes extempore narrative. If these 
characteristics or either of them be present, you may safely assume that 
the witness is telling the truth, but he is only able to do so after his own 
fashion of a continuous story, and cannot recall it by scraps under in¬ 
terrogation . 

“If, on the other hand, he is repeating by rote a lesson which he 
has committed to memory, you will find wanting in him all or most of 
the signs of truth above described. He stands quite still, excepting it 



236 


ILLUSTRATIONS IN CROSS-EXAMINATION 


t <56. 


may be, for an uneasy motion of the hands or feet. His face has no mean¬ 
ing in it. His eyes are fixed not upon the counsel, the judge or the 
jury, but upon the wall, or more commonly turned upwards, with a sort 
of vacant stare. His voice is monotonous, and expresses no ejnotion. His 
delivery is rapid, unless when seized by a sudden forgetfulness, when 
he makes a full stop, or after stumbling a little, tries back again in hope 
to regain the lost word or thought. His language also is almost 
always inappropriate to his position, for in such a case it would seldom 
be his own composition that he has learned, but something which 
another has put into words, which words would not be those of the pupil 
but of the master. A single expression will often suffice ,to betray to you 
this sort of taught testimony , when it is one which you know such a person 
as the witness would not have used, and perhaps there is no test so 
difficult to evade, and so conclusive where it prevails, as this of language. 
The reason is plain. A witness learns his lesson thus : He tells what he 
knows to the attorney or his Clerk. If tjiey be of the unscrupulous class 
which has happily become so rare, the witness is informed that his evi¬ 
dence is of no use, but that if he had known so-and-so, he would have been 
taken to the assizes. The hint suffices. The memory is racked again 
and the testimony desired is then found. It is taken down into writing. 
His entire story is put into formal shape, it is read over to him again and 
again, until he has it almost by heart. He learns, not merely the facts 
he is to prove, but the very words in which those facts are narrated in 
the brief, and he repeats them as he has learned them. 

Having thus satisfied yourself of the fact that he is lying, you 
may, in your cross-examination, endeavour to discredit the witness with 
the Jury. Your attack may be most successfully conducted thus: 
Without previous questioning come at once to the point, and ask him to 
repeat his account of the transaction. He will do so in almost the self¬ 
same words with the same aspect and manner, and in the same tone and 
language, before and after the episode. So certain is this that, if it fails, 
you may fairly suppose that whatever other objections may be offered to 
the testimony, it is not a story repeated by rote.” 4 


A celebrated barrister with whom cross-examination was a fine art 

once confidently told an adverse witness in the box 
Counsel. C ° nfidenCe ° f ^at ke knew he possessed the key of the legal 

situation, that he held a most important secret. 

“And, mind you,” added he with measured emphasis, “I am going to 
get it out of you.” And he did, for the witness was demoralized in 
anticipation by the lawyers emphatic and cock-surewarning. 5 . 

Brougham, while practising at the bar, once tried the experiment of 
■Mr . c .. magnetizing an adverse witness giving evidence, and 

succeeded in a remarkable manner without speaking 
a word. Seating himself immediately before the witness he fixed him with 


(4) Cox’s Advocate cited in Wrottesley 137-139. 


($) 4 Green Bag. 319-320. 
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his eye till the poor man blushed, stammered, and 
finally collapsed in nervous confusion, probably 
leaving his most important evidence unsaid. 

Hawkins relates the following:—“It happened that I was instructed 
to defend a man who had been committed to Hertford Quarter Sessions 
on a charge of felony. The committing magistrates having refused to 
let the man out on bail, an application was made at Judges’ Chambers 
before Mr. Baron Martin to reverse that decision, which he did. 


Not a rag of evidence,’’ said the attorney’s clerk when ho delivered 
the little brief—“not a shadder of evidence, Mr. Hawkins. It’s a walk 
over, Sir”. 


I knew that meant a nominal fee, but wondered how many more 
smiles he was going to deliver instead of the money. But to the honour 
of the solicitor, I am bound to say that point was soon cleared up, and the 
practice of magistrates, supposed to be in their right minds, committing 
people for trial with no “shadder” of evidence against them, it now 
became iuy duty to inquire into. I asked how he knew there was no evi¬ 
dence, and whether the man bore a respectable character. 


“Oh, I was up before the Baron,” he answered. (“Yes,” I thought 
“but you must wake very early if you are up too soon for Baron Martin”.) 
“And the Baron said, as to grantin’ bail. ‘Certainly he should; the magis¬ 
trates had no business to commit him for trial for there was not a rag 
of a case, against the man’. So you see sir, it’s a easy case, Mr. Awkins; 
and as the man’s a poor man, we can’t mark much of a fee.” 

The usual complaint with quarter sessions solicitors. 

Such were my instructions. I was young in practice at that' time, and 
took a great deal more in—I mean in the way of credulity than I did in 
after life. Nor was I very learned in the ways of solicitors’ clerks. I 
knew that hearsay evidence, even in the case of a judge’s observation 
was inadmissible, and therefore what the Baron said could not strictly 
be given; but I did not know how far you might go in the country, nor 
what the Marquis's opinion might be of the Baron. I therefore mentioned 
it to Rodwell who of course, was instructed for the prosecution ; he 
was in everything on one side or the other—never, I believe, on 
both. 


This stickler for etiquette was absolutely shocked: he held up his 
hands, began a declamation on the rules of evidence and uttered so many 
Pharisaical platitudes that I only escaped annihilation by a hair’s breadth. 
He was always furious on etiquette. 

Much annoyed at his bumptious manner, I was resolved now, come 
what would to pay him off. I wanted to show him he was not everybody, 
even at Hertford Sessions. So when the case came on and the 
policeman was in the box, I rose to cross-examine him, which I did very 
quietly. 
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“Now, policeman, I am going to ask you a question, but pray don’t 
answer it till you are told to do so, because my learned friend may object 
to it.” 

Rodwell sprang to his feet and objected at once. 

“What is the question?” asked the Marquis. “We must hear what the 
question is before I can rule as to your objection, Mr. Rodwell.*’ 

This was a good one, to Mr. Rodwell, and made him colour up to his 
eyebrows, especially as I looked at him and smiled. 

“The question, my lord”, said I, “is a very simple one; Did not Mr. 
Baron Martin say, when applied to for bail, that there was not a rag of a 
case against the prisoner?” 

“This is monstrous” said the learned stickler for forms and 
ceremonies—monstrous. Never heard of such a thing.” 

It might have been monstrous, but it gave me an excellent grievance 
with the jury, even if the Marquis did not see his way to allow the ques¬ 
tion ; and a grievance is worth something, if you have no defence. 

The Marquis paid great attention to the case, especially after that 
observation of the Baron’s. Although he regretted that it could not be 
got in as evidence, he was good enough to say I should get the benefit 
of it with the jury. 

All this time there was a continuous growl from my learned friend 
of “Monstrous, monstrous” so much so that for days after that word kept 
ringing in my ears, as monotonously as a muffin bell on a Sunday 
afternoon. 

But I believe he was more irritated by my subsequent conduct, for I 
played round the question like one longing for forbidden fruit, and 
emphasized the objection of my learned friend now and again ; all very 
wrong, I know now but in the heyday of youthful ardour how many 
faults we commit.” 

“Just tell me” I said to the policeman, “did the learned Judge I 
mean Mr. Baron Martin seem to know what he was about when he let 
this man out on bail?”. 

“Oh Yes, sir,” said the witness, “he knowed what he was about right 
enough,’’ stroking his chin. 

“You may rely on that,” said the Marquis. “Yes you may take that 
for granted, Mr. Hawkins.” 

“I thought so my lord; there is not a judge on the Bench who can 
see through a case quicker than the Baron.” 

The grumbling still continued. 

“Now, then, don’t answer this.” 

•‘You have already my lord,” said Rodwell. 

“This is another one,” said I; “but if it’s regular to keep objecting be¬ 
fore the prisoner’s counsel has a chance of putting his question, I sit 
down, my lord. I shall be allowed, probably, to address the jury— that is, 
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if Mr. Rodwell does not object”. The noble Marquis, on seeing my dis¬ 
tress, said,— 

Mr. Hawkins, the question needs no answer from the policeman; you 
will get the benefit of it for what it is worth. The jury will draw their 
own conclusions from Mr. Rodwell's objections.” As they did upon the 
whole case, for they acquitted, much to Mr. Rodwell’s annoyance. 

Now, ’ said the Marquis, ‘‘let the officer stand back. I want to ask 
what the Baron really did say when he let this man out on bail.” 

“My lord’’, answered the witness, “his lordship said as how he looked 
upon the whole lot as a gang of thieves." 

“You have got it now,” said Rodwell. 

And so have you,” said I. “You should not have objected and then 
you would have got the answer he has just given.” u 




(6) Hawkins 59. 


CHAPTER XII. 

QUICK-CROSS-EXAMINATION 

/ * • 

“ He knew what’s what, and that’s as high 
As metaphysic wit can fly.” Butler. (Hudibras.) 

“ Strike the iron while it.is hot.” 

“ The advocate must always be prepared for what Lord Coke called 
the 4 occasion sudden, and the practice dangerous.’ In the mid^t of 
trials questions which could not be foreseen will unexpectedly arise, the 
correct solution of which often brings well-merited fame to a lawyer, 
while his inability to solve them often causes disappointment to clients, 
and what is worse, fills the minds of the judges and the members of the 
legal profession with a distrust of his abilities.” 1 

/flK* 

A curious case came before Sir Henry Hawkins on the Western 
A f TT Circuit. A solicitor was charged with forging the 

A case from Haw- .,1 * ,, . 

kins. wlli of a lad y> which devised to him a considerable 

amount of her property; but as the case proceeded it 
became clear to Hawkins that the will was signed after the lady’s death, 
and then with a dry pen held in the hand of the deceased, by the accused 
himself, whilst he guided it over a signature which he had craftily forged. 
A woman was present when this was done, and as she had attested the 
execution of the will, she was a necessary witness for the prisoner, and 
• in examination-in-chief she was very clear indeed that it was by the 
hand of the deceased that the will was signed, and that she herself had seen 
the deceased sign it. Suspicion only existed as to what the real facts 
were, until this woman went into the box, and then a scene, highly 
dramatic, occurred in the course of her cross-examination by Mr. Charles 
Mathews, who held the brief for the prosecution. 

The woman positively swore that she saw the testatrix sign the will 

with her own hand , and no amount of the rough-and- 
exposing a forgery. ready, inartistic, and disingenuous Will you swear 

this? * and Are you prepared to swear that?’’ would 
have been of any avail. She had sworn it, and was prepared to swear it in 
her own way, any number of times that any counsel might desire. 

The only mode of dealing with her was adopted. She was asked, 

44 Where was the will signed?” 

‘‘On the bed.” 

“Was any one near?” 

“Yes, the prisoner.** 

“How near?” 


(lj Hardwick^ 25. 
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“ Quite close.** 

“So that he could hand the ink if necessary?” 

“ Oh yes.” 

“ And the pen?” 

“ Oh yes.” 

“ Did he hand the pen?” 

" He did.” 

“ And the ink?” 

“ Yes.” 

“ There was no one else to do so except yon?” 

No.” 

Did he put the pen into her hand?” 

“ Yes.” 

“ And assist her while she signed the will?” 

“ Yes.** 

“ How did he assist her?” 

“ By raising her in the bed and supporting her when he had raised 

her/’ 

“ Did he guide her hand?” 

“ No.” 

Did he touch her hand at all?” 

“ I think he did just touch her hand.” 

•' “ When he did touch her hand was she dead?” 

At this last question the woman turned terribly pale, was seen to 
•falter, and fell in a swoon on the ground, and so revealed the truth which 
she had come to deny. 2 

In Count Coningsmark’s trial, the Count who was charged with mur¬ 
der, was said to have absconded in disguise; and a 
Trial" ^ Coning9mark s Sweedish fellow countryman of his, at whose house 

he had changed his clothes, was called. The cross- 

examination was as follows: 

Counsel: “Pray, what did the Count say to you about his coming in 
disguise to your house?” 

Witness: “He said nothing, but that he was desirous to go to Graves¬ 
end; I helped him to a coat, stockings and shoes.” 

Counsel: “Then I ask you, what did he declare to you?” 

Witness: “Why, he did desire to have those clothes.” 

Counsel: “You are an honest man to tell the truth?” 

Witness: “He declared nothing to me.” 

Counsel: “Did he desire you to let him have your clothes, because 
he was in trouble?” 

Witness: “He desired a coat of me, and a pair of stockings to keep 

his legs warm.” 


31 


(2) Hawkins 315-316, 
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Counsel: “I do ask you, did he declare the reason why he would 
have those clothes was because he would not be known ?” 

Witness: “He said he was afraid of coming into trouble’* 3 . 

The following incident is related by judge Donovan in his Tact in 

Court. It is interesting as a masterpiece of cross- 
Lincoln and Sovine. examination in which the false witness was freely 

allowed to have all his own way until his evidence 
came to be opposed so completely to existing facts that no jury could be 
expected to place the slightest reliance on his story. 

A man named Grayson was accused of killing a man named Lockwood . 
at a camp meeting. A man named Sovine claimed to have witnessed the 
murder. Sovine’s story was so circumstantial that Grayson was indicted 
andinarrowly escaped being lynched. 

Abraham Lincoln was employed by Grayson’s mother to defend her 

son. The case came to trial. Lincoln objected to none of the jurors. 

He cross-examined none of the witnesses, save the last—the man Sovine 

who swore that he knew the parties, saw Grayson fire the fatal shot, and 
saw him run away. 

The evidence of guilt and identity was morally certain. When 

Sovine was turned over for cross-examination, Lincoln stood up and eyed 

the witness in silence, without books or notes, and began with these 
questions:— 


<4 


44 


44 


44 


44 


(i ,f° U were Lockwood just before, and saw the shooting?* 
Yes.” 

And you stood very near to them?” 

No ; about twenty feet away.” 

May it not have been ten feet?” 

“ No, it was twenty feet or more.” 

In the open field?” 

No ; in the timber.” 

“ What kind of timber?” 

“ Beech timber.** 

Leaves on it are rather thick in August?” 

Rather.” 

And you think this pistol was the one used?” 

“ It looks like it.” ' » 

“ You could see the defendant shoot—see how the barrel hune, and 
all about it?” 


44 


44 


44 


44 


Yes.” 


“ How near was this to the camp meeting?” 
“ Three-quarters of a mile away.*’ 

“ Where were the lights?” 

“ Up by the ministers’ stand.” 


(3) 9 Howell’s State Trials, 55 cited'in Wigraore on Evidence, 
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“ Three-quarters of a mile away?” 

• * Yos—I answered ye twice.” 

“ Did you not see a candle there with Lockwood or Grayson?” 

“ No. What would we want a candle for?” 

“ How did you see the shooting?” 

By moonlight!” (defiantly). 

“ You saw this shooting at 10 o’clock at night—in beech timber, 
three-quarters of a mile from the lights—saw the pistol barrel—saw the 
man fire—saw it twenty feet away—saw it all by moonlight ? Saw it 
nearly a mile from the camp lights?” • 


“ Yes, I told you so before.” 

Then Abraham Lincoln drew from the side pocket of his coat a blue 
covered almanac, opened it slowly, offered it in evidence, showed it to the 
jury and the court, read from a page with careful deliberation that the 
moon on that night was unseen, and only arose at 1 o’clock the next 
morning. 

Following the climax, Lincoln moved the arrest of the perjured 
witness as the real murderer, declaring that nothing but a motive to clear 
himself could have induced him to swear away so falsely the life of 
another man. Sovine afterwards confessed to the murder. 1 


Even in putting questions as to a witness having been convicted, 

Secret of surprise. the \ e is c a11 the di£ferenoe ™ *0 world between one 

mode of putting them and another. If you do it 

unskilfully, the effect of the surprise on the Jury may be lost, and in 
advocacy surprise is a powerful emotion to enlist on your side. An advo¬ 
cate who can surprise either a witness or a Jury or his opponent by a 

Harris’ remarks. Question i s a formidable adversary. But you may 

so unskilfully put your question as to evoke sym¬ 
pathy on behalf of the witness instead of contempt ; whereas if your 
questions are well asked you may not only show that he is not to bo be¬ 
lieved on account of his previous character, but also on the ground that 
his mode of answering condemns him as a false witness.” 5 

Referring to the same subject Cox in his work on 
the Advocate says:— 


Cox’s advice. 


When you are satisfied that the witness is drawing upon his invention 
there is no more certain process of detection than a rapid fire of questions. 
Give him no pause between them,no breathing place, nor point to rally. 
Few minds are sufficiently self-possessed as, under such a catechising, to 
maintain a consistent story. If there be a pause or hesitation in the 
answer, you thereby lay bare the falsehood. The witness is conscious 
that he dare not stop to think whether the answer he is about to give will 
be consistent with the answers already given, and he is betrayed by his 
contradictions. In this process it is necessary to fix him to time, and 


(4) 15 M. L. J. 516—27. 


(5) Harris’ Hints in Advocacy 66, 
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place and names. You heard him say so ? When ? Where, who was 
present ? Name them. Name one of them. Such a string of questions, 
following one upon the other as fast as the answer is given, will frequent¬ 
ly confound the most audacious. Fit names, and times and places, are 
not readily invented, or if invented, not readily remembered. Nor does 
the objection apply to this that may undoubtedly be urged against some 
other of the arts by which an advocate detects falsehood, namely, that it 
is liable to perplex the innocent, as well as to confound the guilty, for 
if the tale be true, the answers to such questions present themselves 
instantaneously to the witness’s lips. They are also associated in his 
mind with the main fact to which he is speaking, that it is impossible to 
recall the one without the other; collateral circumstances may be 
forgotten by the most truthful, or even be unobserved, but time, place and 
audience are a part of the transaction without which memory of the fact 
itself can scarcely exist.” 0 

“ It is especially difficult to cross-examine a witness who is deliber¬ 
ately lying. You must watch him closely during his evidence-in-chief, and 
act upon any inspiration you may derive from his eyes, his mouth, his ges¬ 
tures, or his language. If the false story he has come to tell be a short 
and easily told one, he will probably stick to it without much diffi¬ 
culty ; but your task will be, while questioning him about it, to lead him, 
without any change in your voice, or manner, outside and round about 
the limits of the tale that has been told. If he is a clever rogue, he may 
invent as he goes, but then your chance will probably come with his 
accomplice or accomplices, whose inventions, outside the actual precon¬ 
certed story, are pretty certain not to coincide. Or, the witness may 
hesitate, and stumble, and decline to answer or allege forgetfulness as to 
matters which could hardly have been forgotten, if the story were in 
substance true. Press such a witness hard. Do not give into him. 
Ply and batter him with questions. Use your own imagination. Picture 
to yourself the scene as the witness has described it, and your mind will 
soon suggest materials for pursuing the inquiry into what would have 
been its surroundings, and outlying details and incidents, if it had ever 
existed, in a word, into the region as to which the witness, for obvious 
reasons, will have difficulty in deposing, unless he can invent fluently. 
If your liar is timid you will probably end by breaking him down. If 
he is brazen, he may destroy himself by over-assurance, and be led by 
his own excess of cunning into inconsistencies upon material points.” 7 


“Give the lying witness plenty of line and you will find that his 
tale of lies will be proportionately great. A mile with him will become 
three if you let him think your object is to make it less. Darkness will 
become ‘ Light as day,’ and the moon will shine with the utmost splen¬ 
dour when, according to the almanac, she is nowhere. A witness once 
told me he did not know if it was moonlight in the middle of a fine July 


(6) Wrottesley 130-131. 


(7) 1 Cr. L. J. 207. 


\ 
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day. It is impossible to tell how far the downright liar will go if you 
only give him a little encouragement. You may not be able to contradict 
him upon all points, but this advantage always accompanies his evidence, 
that exaggeration , as a rule , requires no contradiction. Let him exaggerate 
and color to the full extent of his inclination or imagination, and when 
he has completed the picture, everyone will see that it is a monstrosity, 
in other words no one will believe a word of what he says. B 


Witness: 

Counsel: 

Witness: 

Counsel: 

Witness: 

Counsel: 

Witness: 


it 


44 


It 


In Lord Baltimore’s trial the charge was of the offence of having 

abducted and committed rape on a girl by name 
trtal° r d Baltimorc s Sharah Woodcock. The evidence of several wit¬ 
nesses showed plainly that the case was in truth one 
of willing seduction. But the complainant testified flatly that force and 
coercion were used on her person by the accused. Her evidence was 
suspiciously inconsistent in several particulars. In the course of her 
examination in court, the woman wanted to understate her age, so that 
the Jury might believe her version of the case. 

Counsel: “How old are you?” 

“I am twenty-seven.” 

‘Will you swear you are no older ?” 

“I will swear I am twenty-eight,” 

‘Will you swear you are no older ?” 

I will swear I am that.” 

Will you swear you arc no older ?” 

I do not know I am twenty-nine, and that is my age, I 
cannot exactly tell.” 

Counsel: “To the best of your belief how old arc you?” 

Witness: “I believe I am thirty next July. I cannot be sure of that 
whether I am or no” J . 

In Horton’s trial, the accused was a young boy of eleven years of ago. 

He was indicted for felonious larceny. A witness, 
Horton’s trial. one j gaaC B arne y, a patrolman,was called in to swear 

to a confession by the boy when under arrest. The cross-examining 
counsel wanted to show that this witness was deliberately uttering an un¬ 
truth in order to profit by a reward which was offered on the conviction 
of this boy. The following is a portion of the cross-examination of this 

witness'. — 

Question: “You had frightened this poor child out of his senses?” 

Answer: “I do not think he was afraid.” 

Question: “Do you know what reward there is for the conviction of 
this poor infant?” 

Answer: “Upon my oath I do not know.” 

Question: “Do you mean to say that you, a patrol, do not know?” 

Answer: “I am sure it is a thing I never had— 


(8) Harris’ Hints on Advocacy. 

(9) Lord Baltimore’s Trial, Gurney’s Rep. 77 cited in Wigmore on Evidence. 
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Question: “You shall not slip through my fingers so?” 
Answer: “Upon my word and honour I do not know.” 
Question: “Upon your oath. Sir?” 

Answer: “I do not.” 


Question: “Did you never hear that there was a reward of forty 
pounds upon the conviction of that child?” 

Answer: “I never knew any such thing.” 

Question: “But you have heard it?” 

Answer: “I never heard any such thing.” 

Question: “Come, come, sir, it is a fair question and the Jury see 
and hear you. Upon your oath, did you never hear that you would be 
entitled to forty pounds as the price of that poor infant’s blood?” 

Answer: “Your honour, I cannot say.” 

Question: “But you shall say before you leave that place?” 

Answer: “I haVe heard other people talking about such things.” 

Question: “So I thought, and with that answer, I leave your testi¬ 
mony with the Jury.” lu 


Tichbhornc case 


In the Tichbhorne case Bogle had sworn that Roger had no tattoo 

marks when he left England. In point of fact he 
had, and Bogle had to fit them to the claimant, 
who had tattoo marks of a very different kind from Roger’s. The 

claimant had removed his, and therefore was presented to the court with¬ 
out any. 

How do you know Roger had no tattoo marks?” asked Mr. Hawkins. 

I saw his arms on three occasions.” This was a serious answer 
for Bogle. 


44 


44 


“When and where, and under what circumstances?” followed in 
quick succession, so that there was no escape. The witness said that 

Roger had on a pair of black trousers tied round the waist, and shirt 
buttoned up. 

“The sleeves, how were they?” 

“Loose” 

“How came you to see his naked arms?” 

“He was rubbing one of them like this.” 

“What did he rub for?” 

“I thought he had got a flea.” 

“Did you see it?” 

“No, of course”. 

“Where was it?” 

“Just there.” 

“What time was this?” 

“Ten minutes past eleven.” 

(10) Horton s Trial, Sel. Cr. Trials at Old Bailey, I, p. 456 cited in Wigmore on Evi¬ 
dence. 
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“That’s the first occasion ; come to the second.” 

Just the same” says Bogle. 

“ Same time ?*’ 

“ Yes.” 

Did he always put his hand inside his sleeve to rub ? ” 

“ I don’t know.” 

“ But I want to know.’’ 

“ If your shirt was unbuttoned, Mr. Hawkins, and you was rubbing 
your arm, you would draw up your sleeve—” 

** Never mind what I should do; I want to know what you saw.” 

“ The same as before,” answers Bogle angrily. 

“ A flea ” ? 

44 r 99 

I suppose. 

“ But did you see him Bogle ?” 

I told you Mr. Hawkins, I did not.” 

Excuse me, that was on the first occasion.” 

“ Well, this was the same.” 

“ Same flea ” ? 

I suppose.” 

“ Same time—ten minutes past eleven?” 

;; Yes. ” 

Then all I can say is, he must have been a very punctual old flea.” 

Exit Bogle and with him his evidence. 11 

In the Parnell Commission proceeding, 12 the Irish Land League was 

Parnell Commission charged wit h complicity in crime and agrarian 

outrage ; the fact of crime and outrage was admit¬ 
ted, but what was denied was any complicity of the League in the crime. 
The League placed the responsibility for the crimes and outrages on certain 
lawless secret societies of local origin ; the issue turned largely on the 
identity of these societies with the League ; many witnesses testified 
to meetings of lawless societies and the inference expressed or implied 
was that these were Land League branches. The murder of Lord Mount- 
morres was under inquiry, and one Michael Burke, a shifty witness, 
having a bad record, testified to the plotting of the murder at such a 
meeting held in one Pat Kearney’s house. “I know Pat Kearney; he 
keeps a public house at Clonbur ; he was Secretary to the Land League, I 
believe. The Land League meetings were held in his house sometimes.” 
The following is an extract from examination-in-chief of this witness : 

Counsel: “Before 'Lord Mountmorres was murdered, was there a 
meeting held at Pat Kearney’s house ?” 

Witness: “There was a kind of a meeting held, Sir.” 

Counsel: “Just tell us what the talk was ?” 


(11) Hawkins 215-217. 

(12) Parnell Commission Proceedings of the 26th day, Times Report 7, pp. 137 . 147 , 
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Witness: “It was spoken of that he (Lord Mountmorres) should be 
done away with'” 

This was direct enough that the Local Land League branch had at 
a meeting plotted Lord Mountmorres’ murder, but, on cross-examination 
Sir Charles Russell, after bringing out the witness’s bad record and 
involving him in several shifty answers, finally returned to the meat of 
the testimony, namely, whether the meeting was a Land League meeting 
at all; after getting the witness to admit that he was not sure whether 
the meetings were League meetings, the cross-examiner continued :— 

Russell : “Now, tell me, will you swear there was a Land League at 
all at Clonbur in 1880 ? ” 

Witness : “I will not swear whether there was or not; but I was told 
there was, by several people.” 

Russell : “Who told you ? ” 

Witness : “Several people.” 

Russell: “Who told you there was a Land League branch in Clonbur?’* 

Witness : “I was told by several people, but I could not swear by 
whom.” 

Russell : “Will you swear there was any branch of the Land League 
at all in Clonbur before Lord Mountmorres’ death ? ” 

Witness: “I was told there was.’’ 

Russell: “Who told you there was a Land League in Clonbur ?** 

Witness: “I can only—” 

Russell: “Attend to me; who told you there was a Land League at 
Clonbur?” 

Witness: “Several people, Sir.’’ 

Russell: “Attend, who—if anybody—told you there was a Land 
League branch before Lord Mountmorres’ murder?” 

Witness: “I can only—” 

Russell: “Will you swear anybody told you?” 

Witness: “I could not swear what were the men’s names, but I was 
told by several people.” 

Russell: “Attend to me; will you swear you were told by anyone 
before Lord Mountmorres was murdered that there was a Land League 
branch at Clonbur?” 

Witness: “There was some kind of branch; I could not swear what 
branch it was. I know there was a branch.” 

Russell: “Will you swear, on your oath, that any one told you there 
was a branch of the Land League in Clonbur, before Lord Mountmorres 
was murdered?” 

Witness: “I was told, but I do not know the name of the man.” 

Russell: “Attend to me, I will have an answer.” 

Witness : “Not to that question, because I cannot answer it; I hays 
said all I know.” 
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Russell: “Attend to me.” 

Witness : “I am attending as well as I can.” 

Russell: “Will you swear anyone told you before Lord Mountmorres 
was murdered that there was a Land League branch at Clonbur ? 

Witness : “I was told there was a branch, but I could not say what it 
was ; I could not say whether it was a Land League branch or not. 
Russell: “Why did you not tell me so before ?” No answer. 

Colonel Henderson narrates the following incident:—” I remember a 


great many years ago I was trying a lawsuit up in 
Truth, the whole Fentress County, in the big city of “Jimtown.” A 
truth and a little more. ^ Phillips was a witness. They had prodded her 

and prodded her and every time they hit her she would make a fresh 
jerk and tell something more: then they would hither again, and she 
would make another effort. Finally the lawyer got tired and turned her 
over to our side. I said : “Mrs. Phillips, there is just one question: Mis. 
Phillips, before you went on the stand as a witness, did’nt you swear 
that in this case, you would tell the truth, the whole truth, and nothing 


but the truth,” 


“ Yes, sir,” she snapped at me. 

“Well, do you think you have kept the contract?” 

“Yes, sir,” was the answer “and a little more.” 

“ Stand aside” said the judge. There was an end of Mrs. Phillip’s 
evidence i:i . 

In Queen Caroline’s trial, one Theodore Majocchi, an Italian wit¬ 
ness of low breed, of non mi recordo notoriety, was the first witness pro¬ 
duced in support of the case against the queen. 

The conduct of the queen on the appearance of this witness has been 

variously represented. According to Lord Alber- 
trSl l6en Caroline 8 marie, in his late interesting recollections, on the 

appearance of Majocchi she stood close up to him f 
threw her vest completely back, held her body very backward, and placed 
both her hands on her sides. In this position she stared firmly at him, 
and for some seconds there was a dead silence, and then she screamed 
out, “Theodore ! Theodore !” in the most frantic manner, and rushed out 
of the house. Lord Albermarle thought her insane, and her family said 
there was some madness below her eccentricities. Loid Denman, in ad¬ 
dition, says that she was followed out of the house by Lady Anne Hamil¬ 
ton, and bled that night. Next day when she returned, he adds, “I never 
saw a human being so interesting. Her face was pale, her eyelids a 
little sunken, her eyes fixed on the ground, with no expression of alarm or 
consciousness of guilt, but with an appearance^ decent distress at being 
made the subject of such revolting calumnies. 

In the examination-in-chief of this witness his memory of the most 
minute details of the relative position ofthe rooms of the princess and 

(13) Case and comment reproduced in 14 Cr. L. J. 27* 

32 
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Bergami appeared perfect. When, however, he was under the hands of 
Mr. Brougham, its defectiveness was equally patent. To every question, 
as to the position of the chambers of the other persons in the suite, he 
could only repeat his parrot-cry of Non mi recordo, until the expression 
became a byword. 14 

He could not remember Baron Ompteda as a visitor, and frequently 
a resident at the princess’s or that he had repeatedly asked to be taken 
back into the princess’s service. At last, when pressed again and again 
on this point, he admitted asking one of the suite, Count Seavini, the 
Major-domo, to enable him to return, but “it was only in a playful way, 
in common conversation, as he was in the service at the time of Marshal 
Erba.” His description of Mahomet’s dance was grossly indecent, and he 
revelled in the beastly details which he swore, it presented. The real 
nature of that dance was however ascertained from other witnesses of 
unimpeachable character who saw the performance, as well as from others 
fully capable of describing its character from their own experience of it 
in other places. If he was to be believed, Bergami had the foolish auda¬ 
city to pass through the room in which Majocchi slept which was between 
that of the courier and the princess, and enter the latter whilst the witness 
shammed sleep and looked at him with half closed eyes. Yet he could 
not remember how Bergami was then dressed. Of the balls given at the 
princess’s country-house, the Barona, he gave only a less disgraceful ac¬ 
count than the subsequent witness, Sacchi, in which he was contradicted 
by the English witnesses for the queen. And he swore distinctly to the 
princess s visit to Bergami when in bed from his accident, which doctor 
Holland as distinctly denied. 

The character which the opinion of the day attachad to Majocchi, of 
his being a “consummate liar,” was well deserved. Even the counsel for 
the bill could hardly conceal their disbelief of the evidence of li Non mi 
recordo. lj The following is a portion of Lord Brougham’s cross exami¬ 
nation of this witness :— 

Brougham: “ Will you swear there was no passage by which Her 
Royal Highness could enter Bergami’s room, except by going through 
the room (i.e. cabinet) where you slept ?” 

Witness : I have seen that passage ; other passages I have not 
seen.” 

Brougham : “ Will you swear there was no other passage ?” 

(14) The correct translation of this answer was the subject of much discussion. The 
Marchese Spineto, the interpreter for the bill translated it as “I do not remember—I do 
not recollect,” and said it was equivalant to “Je ne sais pas ” in French. Mr. Cohen, on 
the part of the queen, at the request of the queen’s Attorney-General, was called in and 
gave the same interpretation, adding that “I don’t know'* would be rendered “Aon so." 
As a further illustration, Cohen gave the translation of “Aon mi recordo qnesto ” as 
“This I don’t recollect.” 

(15) Narratives of State Trials, by Lathom Browne (1882) Vol. II pp. 399-403. 
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Witness : “ There is a great saloon, after which there came the room 
of her Royal Highness, after which there was a little corridor, and so you 
passed into the cabinet. I have seen no other passage.” 

Brougham: 14 Will you swear there was no other passage ?” 

Witness : “ I cannot swear : I have seen no other but this.” 

Brougham : “ Will you swear there was no other way by which any 
person going into Bergami’s room could go, except by passing through 
the cabinet ?” 

Witness : “ I cannot swear that there is another ; I have seen but 
that; there might have been, but I have not seen any, and I cannot 
assert but that alone.” 

Brougham : “ Will you swear that if a person wished to go from the 
Princess (i. e. Queen’s) room to Bergarai’s room, he or she could not go 
by any other way than through the cabinet in which you slept ?” 

Witness : “ There was another passage to go into the room o 
Bergami.” 

Brougham : 44 Without passing through the cabinet where you slept ?” 

Witness : 41 Yes.” 10 


(16) Hovell'a State .Trials, cited in Wigmore on Evidence. 


CHAPTER XIII 

RANDOM CROSS-EXAMINATION 


Many a shaft, at random sent, 

Finds mark the archer little meant! 

And many a word, at random spoken, 

May soothe or wound a heart that’s broken.” 

& colt (The Lady of the Lake). 

“He shot at a goose and hit the gander. 

''Never undervalue your adversary, but stand steadily upon your guar'd- a random 

neulia 7 F* “f** “ ‘ h ° UBh “ W "° dirCCted by tbc eonsummat; skill, th“ 

negligence of one often cures aud sometimes renders effective the blunders of another.” 

{Paul Browne's Rules) 

‘Code! was a very amiable old barrister, a fast lalker-so fast that he 
never stayed to pronounce his words-and of an ingenuity that ought to 
have been applied to some better purpose, such as the making of steam 

77777 Wrlt,n ? n 7° Is - rafh ” ^an defending thieves. He reminded 
me on this occasion of the man in the circus who rode several horses at 

Codd's puzzle a tlrae ‘ In the Case I allude to he set up no lpss than 

r. ,. ., . * even defences to account for the uphappy duck's 

finding its way into his client's pocket, and the charm of them all was 
their variety. Inconsistency was not the word to apply reproachfully 
Inconsistency was Codd’s merit, he was like a conjurer who asks you 
to name a card, and as surely as you do so you draw it from the pack. 

.This particular duck case was known long after as “Codd’s Puz- 

Z 16 ■ 

“First, ” says Codd, “my client bought the duck and paid for it” He 
was not the man to be afraid of being asked where. 

to hW Wth’l ^ “?. y f ° Und it; thir dly, H had been given 

to him fourthly it flew into h.s garden; fifthly he was asleep, and some 

urine Vd 7 l ^ ** ^ UntW “* a * d Codd 

proceeded making his case Unnaturally good. 

But the strange thing was that, instead of sweeping them awav with 

a ff U °tb° r l 1CUlC ’-^ e y ° UnB , adv0Ca!e ar S ued ‘he several defences one 
after the other with great dialectical skill, s0 that the jury became 

puzzled: and if the defence had not bepn on ^ y ‘ , 7 

would have been an acquittal forthwith. & * lnari y g00< ** there 

There had been such a bewildering . , 

Sh^e°bylant d w bega th * “ d he sl ™ d 

to dl wUh m ° PUZZliDg Case he had ever had anything 
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At last it became a question whether, amidst these conflicting 
accounts, there ever was any duck at all. Codd had not thought of that 
till some junior suggested it, and then he was asked by the Marquis 
of Salisbury, our chairman, whether there was any particular line of 
defence he wished to suggest. 

“No”, says Codd, “not in particular ; my client wished to make a 
clean breast of it, and put them all before the jury; and I should be much 
obliged if those gentlemen will adopt any one of them.” 

The jury acquitted the prisoner, not because they chose any parti¬ 
cular defence, but because they did not know which to choose, and so 
gave the prisoner the benefit of the doubt. 

The client was happy and Codd famous.’ 1 

Rufus Choate once said : “Never cross-examine any more than is 
absolutely necessary. If yo ii don’t break your witness he breaks you; 
for he only repeats over in stronger language to the jury his story. Thus 
you only give him a second chance to tell his story to them, and besides, 
by some random question you may draw out something damaging to your own 
case. This last is a frightful liability.” - 

The reckless asking of a number of questions on the chance of 
getting at something is too often a plan adopted by unskilful advocates, 
and noise is mistaken for energy. a 

“In order to attain success in this branch of advocacy, it is neces¬ 
sary for counsel to form in his own mind an opinion upon the facts of the 
case, and the character and probable motives of a witness, before asking 
a question. This doubtless requires experience; and the success of his 
cross-examination must depend upon accuracy of the judgment 
he forms.” 4 

“The following statement is credited to Ex-Governor Davis of St. 
Paul: ‘I have seen more good cases ruined by cross-examination by the 
lawyer who ought to have suppressed his curiosity or vanity than any 
other one cause.’ 

There are various reasons for (his. I have seen many lawyers cross- 
examine a witness, often at considerable length, when there was nothing 
in the exmination-in-chief which called for a cross-examination at all, 
and when the cross-examination brought out absolutely nothing for the 
benefit of the party on whose behalf it purported to be made. These 
lawyers seem to suppose that their credit is concerned in getting up 
some kind of a cross-examination, and look upon a witness leaving the 
stand without it as an opportunity lost, and apparently feeling that their 
clients would attribute it to a lack of skill or knowledge on their part if 
the cross-examination did not take place. So they put question after 
question which does not in any way concern the issue and often does 
more harm than good. 


(1) Hawkins 84. 


1 2) Hardwicke 81 


(3) Ibid 156. 


(4) Ibid 159. 
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Other lawyers will go over the direct examination, making the wit¬ 
ness repeat what he has already said, in many cases without a particle of 
variation. This practice simply loads up the minutes, wearies the Judge 
or Jury, and has no bearing whatever on the result. Still others think, 
no matter what the circumstances are, the character or reputation of the 
witness must be attacked, one of the stock tactics of this class of practi¬ 
tioners being to assail the chastity of any witness who chances to be a 
woman. 

One of the first things to be considered is whether you will cross- 
examine at all, and in coming to a conclusion as to this you will first 
consider whether there is any distinct object to be gained by it. It is 
necessary to remember that there can be but three objects in cross-ex¬ 
amination: To destroy or weaken the force of the evidence the witness 
has given against you, to bring out something he has not stated which 
will tell in your favour, or to discredit him by showing from his past 
history or his demeanour on the witness stand that he is unworthy of 
belief. Unless your questions are directed to one or other of these pur¬ 
poses, there is no use of your putting any question.” 6 

Johnson K. C. said: In cross-examining, one has always to keep the 

point in view. Immediately you lose sight of the point that you are 
immediately at, that moment your adversary is gaining a step or two in 
your direction. It is all very well to say pick it up again. The golden 

Overlooking disc™- ^ ^ g f ‘ ?° int kcCp U > and d ° p ’t 

pancies. l e ^ 6° un * J l y° u are through with it. Another matter 

that I think counsel ought always to observe, and 
which I think we all ought to consider, and that is to overlook discrepan¬ 
cies that are not very material ; because discrepancies are often the 
strongest evidence of truth: and yet I have heard counsel-not excluding 
myself—examine for want of something better to be asked, about dis¬ 
crepancies that I felt in my own mind if proved upto the hilt could not 

possibly affect the issue in the mind of the tribunal trying it. Then one 
has to keep not only his eye on the witness, but he has to keep his mind 
on the witness. The moment the cross-examiner begins to play to the 
gallery, his client ought to discharge him and engage another. A man 
cross-examining, for the time he is actually cross-examining ought to 
eliminate himself, ought to eliminate the public, ought to eliminate 
everything in the exciting moment of cross-examining even to elimina¬ 
ting the judge and the jury. And so far as he is within his right and 
limit, and within his proper province his mind ought to be singly 
concentrated upon that of the witness, his eye ought to watch every 
move, and when he has made his progress with that witness, it is time 
enough for him to see whether it has satisfied either the judge or the 

jury. A man cannot do two things at once and do them both success¬ 
fully. 8 


(5) Cited in 19 Cr. L. J. 49. 

( 6 ,Extraet from the 31 Canadian Law Times cited in 11 Cr.L. J. 78—79. 
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A cross-examination intended to destroy, or, at least, weaken the 

evidence given on the examination-in-chief, very 
Cross-examination ~ 

confirming evidence in otten end s in contirming or strengthening it. The 

chief - knowledge of this frequent result of cross-examina¬ 

tion was probably the ground of Lord Eldon’s 
observation on interrogating a prosecutor:—“He was wont to say, 
jocularly, that he had been a most effective advocate for prisoners; for 
that he had seldom put a question to a prosecutor.” 7 

Great caution was used by O’Connell in cross-examining witnesses for 
prosecution:—‘‘There is one, the most difficult, it is said, and certainly 
the most anxious and responsible part of an advocate’s duties, in which 

O’Connell is without a rival at the Irish bar—I 

of cross-exa S mination d . allude to h[s ski11 in conducting defences in the 

Crown Court...Though habitually so bold and 
sanguine, he is here a model of fore-thought and undeviating caution. 
In his most rapid cross-examinations, he never puts a dangerous ques¬ 
tion. He presses a witness upon collateral facts, and beats him down by 
argument and jokes and vociferation; but wisely presuming his client to 
be guilty, until he has the good luck to escape conviction, he never 
affords the witness an opportunity of repeating his original narrative and 

perhaps by supplying an omitted item, of sealing the doom of the 
accused.” a 

On the trial of O’Coigly for high treason in 1798, a witness Dutton, 
in his examination-in-chief, proved that a paper found in O’Coigly’s 
pocket-book was in his handwriting. This evidence was in a singular 

The evidence presented by the state showed that the defendant stood with a revolver 
when the other man approached, and fired it, and when he fired it the man fell dead. On 
cross-examination of a witness who saw it counsel asked :— 

‘Did you see defendant?’ 

‘Yes.’ 

‘Where was he?’ 

‘Well, he stood so-and-so.’ 

® ‘Did he have a revolver in his hand?’ 

‘Yes.’ 

‘Was it pointed at the deceased?’ 

‘Yes.’ 

‘How far from him was it?’ 

‘Twelve feet.’ 

‘Did he fire it’ 

•Yes.’ 

‘Did the deceased drop when he fired it?’ 

‘Yes.’ 

‘Did you go to him?’ 

•Yes.’ 

‘Was he dead?’ 

‘Yes.’ 

‘Now, Sir, I ask you’to inform the court and the jury on your oath whether you saw 
any bullet come out of the barrel of that revolver.” (23 Green Bag 600-001.) 

(7) Life of Lord Eldon, by Twiss Vol. I. p. 106; Ram on Facts 142. 

(8) Curran’s Sketches of the Irish Bar, Vol. I., p. 174 , 
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manner strongly confirmed by witness’s answers to questions put to him 
in cross-examination: 

E x cimi nation-in -chief . 

Q. Are you acquainted with Mr. Coigly, the prisoner at the bar? 

A. I know Priest O’Coigly very well; I knew him at Dundalk, in 
the North of Ireland. 

Q. Are you acquainted with his handwriting? 

A. I have seen him write a number of times. 

Q. So as to have acquired a knowledge of his manner of writing? 

A. Yes. 

Q. Look at that paper, and say, whether, from your knowledge of 
his manner of writing, you believe that to be his handwriting? 

A. I do believe it to be his writing. 

Q. Do you include in that the signature, as well as the whole body 
of the paper? 

A. 1 believe it to be all the same handwriting, and Mr. O’Coigly’s 
handwriting. 

Cross-examination. 

Q. You have sworn you saw Mr O’Coigly write. Upon what occasion 
did you ever see him write? 

A. On various occasions: I have seen him write letters and notes. 

I can relate a singular circumstance to you and the Court. There was 
a poor man of the name of Coleman in the gaol of Dundalk. This man 
had a wife, and was in great distress. The man’s wife used to come to my 
little shop for tea and bread, and what they wanted; she had no money, 
and left her husband's watch in my possession for the goods she wanted. 
Priest 0*Coigly, I believe through an act of charity to the poor man, 
took upon him to have this watch raffled, to relieve the poor man; he took 
a piece of paper, and put his own name, and after that about a dozen more, 
and desired me to call upon these people, and they would give me a 
shilling apiece; he gave his shilling, and said he would collect more# 
about the town. 

Q. Upon that occasion you saw him write? 

A. Yes.” 0 

On Horne Tooke’s trial for high treason in 1794, Mr. Woodfall’s 
evidence of the prisoner’s handwriting was in a remarkable manner 
confirmed on the prisoner’s own cross-exmination of him:_ 

Examination-in-chief. 

Q. Is this the handwriting of Mr. Tooke? (Showing a book to the 
witness.) 

A. I believe this part (pointing it out) is; but I cannot swear it. 

Q. You are not asked to do that. 

A. I never saw this entry-I mean merely to say, for my own sake, 
and that of the jury, that I only swear, that, as far as resemblance of 
(9; Cited in Ram on Facts, pp. 143-144, 
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hands stikes me, this is Mr. Tooke’s writing. I have seen him write, but 
not so often as his writing has passed through my hands. 

Q. But, however, from writing that you have seen, you are able to 
form a judgment ? 

A. I cannot say I am able to form a decisive judgment; but I be¬ 
lieve from the resemblance of hands, it is his handwriting. 

k 

Cross-examination . 

Q. Are you sure you have seen me write ? 

A. Yes. 

Q. How long ago ? 

A. Some years ago; I believe, full 17 ; the period is a memorable 
one. I allude to the circumstance of an advertisement for a subscription 
for the widows, orphans, and aged parents of the Americans, who lost 
their lives at the battle of Lexington. 

Q. That was in 1775, 19 years ago ? 

A. You are perfectly right; it was 19 years ago.The 

reason why I instanced this case was, because it was a memorable one. 
You delivered to me in my brother’s counting-house, a copy of the adver¬ 
tisement, upon which 1 think you wrote the words, ‘For the London 
Packet and Morning Chronicle.’ .... I don’t know that I have ever 
seen you write but once. 

Q. The last time you saw me write was 19 years ago? 

A. Yes.” 10 

Referring to this subject Harris in Hints on Advocacy hasthe fol¬ 
lowing:—Unless there be a doubt as to what an answer was, you do not 
require it to be given twice. “ Let well alone," said a Judge to a junior 
who was so enamoured with a witness’s answer that he must needs hear 
it again and again. There is danger of the witness varying his answer 
unconsciously if you ask him again and again. 11 

You need not give him a second run for the purpose of going over the 
same ground again. Having got the answer you want, keep it and at 
once go off upon another point ; otherwise, if you ask him to repeat it for 
the purpose of directing attention to the good point you have made, ho 
will qualify what he has said, and very likely unsay it altogether by some 
lying explanation. Give him no opportunity of getting out of what he has 
sworn. That is the business of your opponent, not yours. 

’Whenever you have once fairly caught your witness , do not sacrifice the 
advantage exhibiting him too ostentatiously 1 -. 


(10) Ram on Facts p. 144. 
(12) Ibid 73. 

- 33 


(11) Harris’ Hints op Advocacy. 


CHAPTER XIV. 


QUIBBLING CROSS-EXAMINATION. 


“When he to whom a man. soeaks does not understand, and he who speaks does 
not understand himself, that is metaphysics.” {Voltaire.) 


“Such laboured nothings in so strange a style 
Amaze th’ unlearned, and make the learned smile.” 

Pope {Essay on Criticism). 

“Nonsense, when earnest, is impressive, and sometimes takes you in. If you are in a 
hurry, you occasionally mistake it for sense.” {Disraeli). 


“An equivocal question is almost as much to be avoided and condemned as an equi¬ 
vocal answer. Singleness of purpose, clearly expressed, is the best trial in the examina¬ 
tion of witnesses, whether they be honest or the reverse. Falsehood is not detected by 
cunning, but by the light of truth, or if by cunning, it is the cunning of the witness, and 
not of the counsel.” (David Paul Brown). 


“The quibble is as ancient as Elen. Our first parents quibbled, and 

we have been quibbling ever since. When God 
Some thoughts on sa id, “Hast thou eaten of the tree?” did he receive 
cation and equlvo an unequivocal reply? Nay, Adam shuffled over the 

matter, saying, “The woman whom thou gavest to be 
with me, she gave me of the tree.” Mother Eve likewise avoided the 
affirmative monosyllable, pleading, “The serpent beguiled me.” This is 
rather a weak specimen of the quibble, perhaps—most things are weak 
at birth, but in view of the inherent tendency of our nature to evade, to 
shuffle, to equivocate, when we find ourselves in a tight place, it may 
reasonably be looked upon as the genesis of quibbling. 


Quibbling then dates back to man’s first disobedience, and does not 

Genesis of quibbling. owe its ori g'"- as some one has hinted, to the codi- 

fication of laws and the advent of the lawyer. The 
equivoke is a weapon of common possession, but the skill to- use it to the 
best advantage must be acquired, even as the master of fence acquires 
his marvellous dexterity. 


In ancient times the quibble was actively employed, and many a man 
fell a victim to the clever word-twisting of his tricky opponent. In these 
matter of fact days we have grown more wary, and are seldom caught. The 
few recent examples of successful quibbling which occur to meat this 
moment, are of such commonplace character that I will not describe them, 
but will pass on to older and more interesting cases. Before leaving tbe pre¬ 
sent, however, let me say that the plea of “Not Guilty,” so often heard in 
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out courts, would seem to possess something of the nature of a quibble. 
An old law book says, “A man who has committed an offence may plead 
not guilty , and yet tell no lie ; for by the law no man is bound to accuse 

The accused’s plea. hiraself - So when I say I am not guilty, the mean- 
. n lrig lf? as 1 should say, ‘1 am not as guilty as to 

eji you. If you bring me to trial, and have me punished for what you 

ay to my charge, prove it against me.’ Here we have a sort of legalized 

e , an unfrulh as far as the hearer is concerned, but no falsehood to the 
speaker because of a mental reservation. ' 

Mr 'T 1 7 an att0rney - (hathe had “no more law than 

’' C keI j s ( bul ‘- Fo1 ' this he was brought to court, whereupon he 

endeayoured to escape by saying that Mr. Crocker had no hull. But the 

quibble drd not work “If that be so," said the judge who tried ,ho 
case, then the scandal is the greater.” 

This reminds one of the school boy who, having been convicted of 

8en . tC T d ‘° ' he U8Ual P^hshment, requested as a 
avour that its execution be postponed until ho had got his evening meal 

of bread and milk. This indulgence being formally granted, the 

youngster declared that he did not mean to eat any bread and milk that 

vcmng, and contends, that consequently the promise made to him 

amounted to a reprieved die. The lad deserved to escape for his 

hider" 085 ’ ^ ^ reC ° r<led that °‘ d Dryasdust onIy whipped him the 


In the matter of slander the quibble has frequently been employed 

with successful results. For instance, A said of B 

That A 


Successful employ- lW , 7.7 ^ ^ 1Iiatancc » 

went of quibbling in that hc ttS nuic b sense as a pig. ^ 

slander eases. meant to bo abusive was plain, but he protected him- 

r. n 1 C i. f* 1 


ih -t -d, ' sell out ot any unpleasant consequences by arguing 

l o d H nofl, as much sense as a pig, was by no means to say that 
ho did not have a great deal more. Again, C publicly remarked of D that 

o deserved to bo hanged as much as ever Blank did at Newgate” 

This was not actionable, as it was a mere expression of opinion and D 

hanging ° dW " 0t believe that Blank acvtir deserved 

Hero is a peculiar hypothetical case which I picked up in an old 
Imputing perjury. v0 umc : Brown and Smith arc witnesses in a case. 

replies “It is not T "7°™ Says l ° ® mith ’ “° nc of Us “ Perjured!” Smith 
JPUes , It is n ot I. Brown says, ‘I m sure it is not I.” Smith shall then 

(1) 8 Green Bag 106-108. 

“An amusing instance of quibbling is to be found in the following storv i, 

r Z : SUre - 1 ■“ K fater- wV 

Patrick hl did U f l Mother to divide the house with me, and by St. 

Bag 107.) ° r hC k JDSlde L,msc11 ai,d eave me the outside.” (88 Green 
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The quibble 
Queen Dido. 


of 


have cause for action for these words, for in the brief colloquy, Brown 
has called him a perjurer, just as surely as if he had said, “Smith, you 

are a perjurer!” 

An ancient case of court quibbling is the following, recorded by Hero¬ 
dotus. It appears that Archelimus of Erythria, 
A case from Hero- having made a journey to Tenedos, and availed him- 
dotUf ” self of the hospitality of Cydias, handed over to his 

host a sum of money for safe keeping. When Cydias was asked to return 
this money, he refused to do so, and the pair went to law. Finally the 
whole matter hung upon Cydias’ oath. Now the latter was too much of 
a knave to confess the truth, and too much of a coward to tell a bold lie, 
so he devised the plan of concealing the money in the hollow of a walking 
stick which he put into Archetimus’ hands. Having done this he swore 
that although he had received the money in question, he had afterwards 
given it back. This would have been sufficient for his release, had not a 
peculiar thing happened. Archetimus in a rage threw down the stick 
with such violence that it broke, disclosing the treasure and Herodotus 
ascribes the discovery to Divine Providence, and adds that Cydias 
ultimately came to an unhappy end. 

Perhaps the most famous quibble in history was that perpetrated by 

Queen Dido. She bargained for as much lanh as 
could be covered by a hide, and then cleverly cut the 
hide into long strips so as to enclose quite an ex¬ 
tensive tract. For this feat her memory has been perpetuated in our 
dictionaries. 

When Temures besieged Sebastia, he promised that if they would 

surrender, no blood would be shed. The garrison took 
him at his word and surrendered, when Temures, 
quibbling upon his promise, buried them all 

alive. 

Aryandes, treating with the Barcoeans, enticed their ambassadors 
to a place prepared for the purpose, where he swore to observe the treaty 
as long as the earth on which they stood should continue firm. He had 

placed them on a pit having a trap-door covered 
A treaty to last as w ith earth, which presently he caused to sink 

r» ua thn nil rf.ll W/B3 ^ . 

beneath him. Having thus, as he conceived, ter¬ 
minated the treaty, he put his unfortunate victims 

to the sword. 

Labeo, the Roman general, having overcome Antiochus, stipulated as 

a condition of peace, that he should be entitled to 
carry away one-half of Antiochus’ ships. This 
having been agreed to, Labeo cut each of the ships 
in two, carrying off his half and destroyed the King’s entire navy. 

Cleomenes the Spartan, having entered into an armistice with the 
Argive army for seven days, fell upon them during the third 


Promise to 
no blood. 


shed 


long as tbe earth was 
firm. 


Half of Antiochus’ 
ships 
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night, and killed and captured a great number of them while they 

were fast asleep. On being reproached with his 
da A s trUCe f ° r SeV6D Perfidy, he argued in justification that he had made 
y the truce for seven days, but had said nothing about 

the nights. 

A Roman officer, taken prisoner by Hannibal, was permitted to leave 

the camp on a promise that he would speedily return. 

Roman Officer’s pro- j t a f tcr l eav ing, he returned on pretence of having 
mise of return. , . , . TT 

forgotten something, and again went away. He then 

hastened to Rome where he remained, maintaining that he had kept his 

promise to speedily return, and therefore* would not go back. 

Coming down to more modern times, it is told that a distinguished 
Spanish general, having bound himself by oath never to fight against the 
French army, whether on foot or on horseback, took the field against 
them at the battle of Rocroy in a sedan chair. 


Equivocatory 


An inscription on 
the Sicilian statue. 


clauses in wills, and puzzling inscriptions on burial 
stones and statues have frequently formed the ground¬ 
work of very interesting stories. Petrarch tells us 
one to this effect : There was in Sicily a huge 
statue on which this inscription was engraved in very ancient 
letters. “ On May-day I shall wear a golden head.” Many persons 

considered this statement as a jest, while others went to the length of 

piercing the head on the day mentioned, hoping to find it really golden. 
Finally one man, more expert in quibbles than the rest, came on May- 
day to the spot, and observing where the first rays of the sun threw the 
shadow of the head of the statue on the ground, he dug there, and laid 
bare an immense treasure of gold. 


Shakespeare’s quibbling in Macbeth is notorious. “None born of a 
woman shall harm Macbeth,” is rather a weak quibble for William to 
claim that a child brought into the world by the Caesarean operation was 
not bom of his mother. “Till Birnam Wood shall come to Dunsinane’ 
is not much better. 

No wonder Macbeth should exclaim: 

“And be these juggling fiends no more believed, 

That palter with us in a double sense ; 

That keep the word of promise to our ear, 

And break it to our hope." 3 


(2) 8 Green Bag 106-108. 

Counsel in a case lately pending for trial in the New York Surrogate court had his 
question met with the answer, "the matter slipped my mind.” 

“In other words you forgot such an event.” 

“No, I haven't forgot it." 

“Pray, sir, what difference is there between forgetting a matter and having it slip 
from mind?" 
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“Clearness,” says Wesley to one of his lay-assistants, “is necessary 
for you and me, because we are to instruct people of the lowest under- 
, , , standing; therefore, we, above all, if we think with the 

wise, ruust yet speak with the vulgar. We should 
constantly use the most common, little, easy words (so they are pure and 
proper) which our language affords. When first I talked at Oxford to 
plain people in the castle or the town, I observed they gaped and stared. 
This quickly obliged me to alter my style, and adopt the language of 
those I spoke to.” 


Sir Walter Scott, in “The Bride of Lammermoor,” gives an amusing 
instance in point: “The blade-bone of a shoulder of mutton is called in 
Scotland a ‘poor man,’ as in some parts of England it is termed a ‘poor 
Knight of Windsor’; in contrast, it must be presumed, to the baronial Sir 
Loin* It is said that in the last age an old Scottish peer, whose condi¬ 
tions (none of the most gentle, were marked by a strange and fierce- 
looking exaggeration of the Highland countenance, chanced to be indis¬ 
posed while he was in London attending Parliament. The master of the 
hotel where he lodged, anxious to show attention to his noble guest, 
waited on him to enumerate the contents of his well-stocked larder, so as 
to endeavour to hit on something which might suit his appetite. ‘I think, 
landlord,’ said his lordship, rising up from his couch, and throwing back 
the tartan plaid, with which he had screened his grim and ferocious 
visage,—‘I think I could eat a morsel of a “poor man.” ’The landlord 
fled in terror, having no doubt that his guest was a cannibal who might be 
in the habit of eating a slice of a tenant, as light food, when he was 
under regimen 

1 If is said that Lord Eldon, when examined for a scholarship, in 
answer to the questions usual on such occasions, stated his father was a 
“fitter” (factor), and he so pronounced the word as to be mistaken for 
fiddler. On the close of the examination, the President of the Board of 
Examiners said, “There is no doubt the young Scott is by far the best 


“Well counsellor, it is this way: A thing slips from the mind, but by and by you 
remember it. But if you forget a thing it never comes back.” His honor made a note of 
the distinction (Cited in 8 Green Bag). 


“John is seven and the son of a lawyer. The father is much given to making fine dis¬ 
tinctions in evidence, and the boy had often heard his father discuss the technical 
difference between absolute lying, misstatements of fact and the like. 

. . . . The youngster had been caught in some boyish misdeed, and 

Tnc training of a lawyer s , 

seven year old son. * or once » m a wa y» though ordinarily a truthful lad, he attempt¬ 

ed to smooth matters over. 


“Son, look me straight in the eye and tell me if that statement is the truth,” said the 
father, severely. 

“Well, dad, I think that was a misstatement of fact,” replied the boy. “It would- 
have been a lie if I had expected you to believe it, but I didn’t have much hope.” 

The father will be more careful in the future how he discusses abstract subjects around 
the hour*:—(Cited in 24 Green Bag 372.) 
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scholar but he has told us his father is a fiddler, and I do not quite like 
to take the son of a fiddler into the college.” 

. „ k 01 . read ‘ ly ^- 86611 fr0m thesG iI!ustrati °ns that great attention 

should be given to this matter. Rufus Choate and Daniel Webster were 
partial to plain, simple words. 


Many adv° cates who use words of “ learned length and thundering 

sound m their questions to witnesses would do well to adopt a more 
homely and less truculent style. 


Witnesses feel more at home when questioned in this way and the 
jury will understand what is said as well as the Court and opposing coun¬ 
sel, for men never become so learned that they cannot understand simple 
language better than any other. 

It is highly important, in cross-examination, for the advocate to 

rame his questions in plain, simple language, adapted to the understanding 

of the witness. It often occurs, in the course of the examination of 

witnesses, that the witness does not understand the questions of the 

examiner, and the examiner does not understand the answers of the 

witness A provincial pronunciation of words is a source of mistakes of 
this kind. 3 


As an example of an unfair question, an eminent judge says:—“ In 

Unfair questions in ^ ^ thG Pr ° bi ^ of a any 

cross-examination. one should ask me if he sold justice still, I could not 

, repl y b y simply saying ‘no,’ since the word ‘no’ 

would signify that h e did not sell it now, but would leave it to be inferred 

at the same time, that I allowed that he had formerly sold it. To this class 

belong such questions as: ‘When did you cease to be the enemy of the 

plaintiff?*‘When did you sell your interest in this claim?’ ‘When did 

wife”’ 1 ” fl ° m thG C ° nspiraCy ? ’ ‘ When did y° u cease beating your 


This unfair method of examination sometimes takes the form of a 
question which, in appearance, is one question only, demanding simply 
a categorical answer, whereas, in reality, several questions are combined. 
This is an old fallacy, and ought to be so well-known as to be readily 
exposed, but it does, nevertheless, no little mischief. Many a witness has 
been sorely puzzled by being required to answer “yes” or “no” to a ques¬ 
tion whioh in form is single,but in fact is double. Thus, a witness is asked 
You hurt yourself by jumping off a train running forty miles an hour ?” 
Or he is asked : “You were the plaintiffs partner in the venture?” If the 
one to whom are addressed questions so plainly double as these were 
cool, and collected, doubtless he would not be misled : but few witnesses 
can be pool and collected under cross-exam ination, and they are often 

(3) Cox’s Advocate; Wrottesley pp 70—72. 

(4) See Hardwicks 177; W rot tea ley 97. 
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betrayed into error. A witness who has an advocate demanding of him 
“Answer yes or no, sir,” is not in a condition to clearly perceive the un¬ 
fairness of the question asked of him. 


« 


“Drunk” anil “disorderly.” 


accused, 1 ?’ private in the United States Army, was on trial before a General 

Court Martial on a charge of drunkenness and.disorderly conduct. The ““‘V”*™" fo 
the prosecution had turned rather hostile and was being severely cross-exammed by the 

prosecutor, the Judge Advocate, as he is called. , 

“How, in your opinion.was the accused drunk and disorderly/ 
he asked. 

“He was drunk but not disorderly,” replied the witness. 

“Is not a man who is drunk also disorderly? 

“No, sir, I wouldn’t say the accused was disorderly.” 

“Answer my questions. Is not a man who is drunk, also disorderly. 

“No, Sir.” 

“ Could a man be drunk without being disorderly? 

“Yes, sir.” 

“Could he be disorderly without being drunk?” 

“Yes sir ; I think it possible.” 

“Could he be both drunk and disorderly at the sirae time ?” 

“No, sir—in my opinion, he could not.” 

“Well, now then when do you consider a man drunk?” 

“When he is so intoxicated that he can’t stand up—when he falls down in a neap 
then he is drunk.” 

“I agree with you. When do you say he is disorderly? 

“When he is disorderly—the accused was ^ so drunk he couldn’t move-he couldn t 

even say a word—how could he be disorderly?” 

“Yet he was not disorderly?” 

“ No sir : he was not—he never even moved.” 

“Take the witness,” angrily concluded the Judge Advocate,” (?3 Qreen Bag 551.) 
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“Who would run, that’s moderately wise, 

A certain danger for a doubtful prize?’’ (Pom^hret) 

“ Danger, Ihc spur of great minds” (G. Chaj.mnn) 


“ With a view to practical utility,” says Wately, “the consideration of 
dangers to be guarded against is incomparably the most important, because 

.to men in each respective profession the beneficial 
dangers in g advocacy St results will take place, even without their thinking 

about them, whereas the dangers require to be care¬ 
fully noted and habitually contemplated, in order that they may be 
effectually guarded against. A physician, who had a friend about to 
settle in a hot climate, would be not so likely to dwell on the benefits he 
would derive spontaneously from breathing a warmer air, as to warn him 
of the dangers of sunstrokes and marsh exhalations.” 1 

“ The dangers of cross-examination, it may be observed, are so subtle 
that they lurk around the questions of the most skilful. These are like 
the marsh exhalations invisible but destructive; while there may be often 
sunstrokes which I have seen the most robustuous and youthful succomb 



These dangers will doubtless be guarded against by experienced 
counsel in every possible manner, and in most cases warded off; never¬ 
theless they are there, and what bas been said as to the marks of a great 
general will, to some extent, equally apply to the advocate—‘‘he is the 
greatest who makes the fewest blunders.” 

One important danger to avcid is that of strengthening your opponent's 
case eliciting answers that have more effect upon the jury when they come by 
way of cross-’lamination than in chief. A question is sometimes omitted 
fairly enough, and for good reasons, by the counsel examining in chief. 
If the cross-examining counsel be inexperienced, he will probably rush 
in and get the answer for the opponent. The greater weight attaching to 
it need scarcely be pointed out.*’" 

Another important rule in the conduct of cross-examination is:—“Do 
not tread over the grounds covered in the examination-in-chief.” 

“ One of the great perils of cross-examination is that of bringing out 
some incidental circumstance that confirms or corroborates the statements 
made by the witness during his direct examination. A fact incidentally 

(1) Harris’ “Hints on Advocacy, 12th EJd. p. 44,’’ 

(?) fbid pp. 45-47 

34 
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mentioned, although intrinsically of little weight, will very often strongly 
reinforce the testimony of the witness. Many illustrations of the 
strengthening of the testimony of a witness by the mistake of a cross¬ 
examiner are given in the books. A fact elicited on cross-examination 
seems stronger than when brought out on the examination-in-chief, for it 
will appear, unless great care is taken, to be a part of the cross-examiner’s 
own evidence. So a circumstance or subsidiary fact coming out on cross- 
examination seems undesigned, and undesigned testimony is given great 
weight. This danger must of course, be encountered in every case where 
the cross-examination proceeds upon the hypothesis that the witness has 
testified falsely, but it must be encountered, or there can be no actual 
cross-examination. The danger is not very serious if care is taken to 
keep away from the important facts and among the minor ones until some 
fact is disclosed, or some statement made which appears not to be true. 
If it can be discovered that on some parts of the subject the witness 
seems uneasy and ill at ease, the policy is to keep to that part and away 
from the ground on which he seems to feel safe and confident. No rule 
can be given that will enable an advocate to discover on what part of the 
case the witness is weak and on what strong, but it may be said that a 
keen scrutiny will almost always reveal some indication of alarm or 
distrust. A slight toss of the head, a change of color, an alteration of the 
tone of voice, or a flinching of the person, will sometimes betray the 
place where the witness feels himself weak.” 3 

One other “important danger not to be lightly regarded, is of 
persisting in pressing a question upon a reluctant witness. When you find 
the witness unwilling to give the evidence you seek, and you have drawn 
him as near to the point as there is any hope of his being drawn or 
driven, it is always dangerous to attempt to urge him further. If you 
have nearly got an affirmative, and you press him over-much, you may 
irritate him into giving you a direct negative.” 4 

“I well remember an instance of such a kind. It occurred in a patent 
case : the patent was for some electrical contrivance, and the late Lord 
Kelvin (then Sir William Thomson) was the chief witness for one side. 
He was being cross-examined by the leading counsel for the other 
side—a distinguished Q. C., whose extraordinary gift for grasping quickly 
abstruse scientific points brought him an immense practice in patent 
cases. He put his questions something in this way: “Now, Sir William, 
wouldn’t you say ‘so-and-so.’” “I wud,’’ answered Sir William in his 
Northern accent. “And wouldn’t you say that ‘so-and-so’ followed from 
that?” “I wud,” answered Sir William. “And wouldn’t you say that 
‘so-and-so* followed from that ?” “I wud,” answered Sir William. “And 
now, Sir William,’’ put the Q. C., in a triumphant tone “after what you 
have admitted, wouldn’t you say that ‘so-and-so’ must of necessity follow 

(3) Elliott’s Advocate 243. 

(4) Harris’ Hipts on Advocacy 12th Ed. 47. 
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from that?” Sir W illiam paused before replying. Then he said slowly* 
I wud—if I knew nothing about electricity; but I know a deal.” In half 
a dozen sentences he explained how what of necessity followed was just 
the reverse of what his cross-examiner suggested. The distinguished 
Q. C., listened in silence, and, when the sentences were ended, showed 
his power of grasping quickly abstruse scientific points by sitting down 
without asking another question. 

“ Questions which throw no light upon the real issues in the case, 

nor upon the integrity or credit of the witness under 

questions as f to PU cha U - E exam ination, but which expose misdeeds, perhaps 
acter of witness. * long since repented of and lived down, are often 

put for the sole purpose of causing humiliation and 
disgrace. Such enquiries into private life, private affairs, or domestic 
infelicities, perhaps involving innocent persons who have nothing to do 
with the particular litigation and who have no opportunity for explana¬ 
tion nor means of redress, form no legitimate part of the cross-exami¬ 
ner’s art.*' 0 

To warrant an investigation into matters irrelevant to the main 
issues in the case and calculated to disgrace the witness or prejudice 
hitn in the eyes of the jury, they must at least be such as tend to impeach 
his general moral character and his credibility as a witness. There can 
be no sanction for questions that tend simply to degrade the witness per¬ 
sonally, and which can have no possible bearing upon his veracity. 

Counsel may have in his possession material for injuring the 
witness, but the propriety of using it often becomes a serious question 
even in cases where its use is otherwise perfectly legitimate. An out¬ 
rage to the feelings of a witness may be quickly resented by a jury, and 
sympathy takes the place of disgust. Then, too, one has to reckon with 
the judge, and the indignation of a strong judge is not wisely provoked. 
Nothing could be more unprofessional than for counsel to ask questions 
which disgrace not only the witness, but a host of innocent persons for 
the mere reason that the client wishes them to be asked. 

There could be no better example of the folly of yielding to a client’s 
hatred or desire for revenge than the outcome of the famous case in 
which Mrs. Edwin Forrest was granted a divorce against her husband, 
the distinguished tragedian. Mrs. Forrest, a lady of culture and refine¬ 
ment, demanded her divorce upon the ground of adultery, and her hus¬ 
band had made counter-charges against her. At the trial (1851) Charles 
O’Connor, counsel for Mrs. Forrest, called as his first witness the husband 
himself and asked him concerning his infidelity in connection with a 
certain actress. John Van Buren, who appeared for Edwin Forrest, 
objected to the question on the ground that it required his client to testi¬ 
fy to matters that mig ht incriminate him. The question was not allowed 
(5) Strahan “Bench and Bar of England" 37-39. '~ r ‘ 

• (6) Wellman: Art of cross-examination, pages 171-72. 
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and the husband left the witness stand. After calling a few unimportant 
witnesses, O’Connor, rested the case for plaintiff without having elicited 
any tangible proof against the husband. Had a motion to take the case 
from the jury been made at this time it would of necessity have been 
granted, and the wife’s suit would have failed. It is said that when Mr. 
Van Buren was about to make such a motion and end the case, Mr. For¬ 
rest directed him to proceed with the testimony for the defence, and 
develop the nauseating evidence he had accumulated against his wife. 
Van Buren yielded to his client’s wishes, and for days and weeks con¬ 
tinued to call witness after witness to the disgusting details of Mrs. For¬ 
rest’s alleged debauchery. 


The case attracted great public attention and was widely 
reported by the newspapers. The public, as so often happens, 
took the opposite view of the evidence from the one the husband had 
anticipated. Its very revolting character aroused universal sympathy on 
the wife’s behalf. Mr. O’Connor soon found himself flooded with offers 
of evidence, anonymous and otherwise, against the husband and when 
Van Buren finally closed his attack upon the wife, O’Connor was enabled, 
in rebuttal, to bring such an avalanche of convincing testimony against 
the defendant that the jury promptly exonerated Mrs. Forrest and 
granted her the divorce. At the end of the first day’s trial the case 
could have been decided in favour of the husband, had a simple motion 
to that effect been made; but, yielding to his client’s hatred of his wife, 
and after a hard-fought trial of thirty-three days, Mr. Van Buren found 
both himself and his client ignominiously defeated. This error of 
Mr. Van Buren’s was widely commented on by the profession at the 
time. He had but lately resigned his office at Albany as attorney 
general, and up to the time of this trial had acquired no little prestige in 
his practice in the city of New York, which, however, he never seemed 
to regain after his fatal blunder in the Forrest divorce case. 7 

The dangers thus indicated will doubtless suggest many others to a 
mind anxious to master the rudiments of advocacy. They can only be 
avoided by careful study. Practice itself is a slow teacher, and an un¬ 
fortunate blunder may retard the Advocate’s progress in this branch of 
learning, and may lose him many a client. 8 

Edmund Purcell relates the following in his Forty years at the 

Criminal Bar:—“A man in business as a boxmaker 
A perilous defence- was said by two lads, often convicted of larcenies 
stupidity. ”^ Vatl ° n ° and having the apperance of incorrigible young 

thieves, to have bought from them for very small 
sums boxmaking materials which they had stolen from trucks left un¬ 
attended. The price he paid depended solely upon their uncorroborated 
testimony. In the witness-box he could not give any better price, and 
admitted their accuracy, although with this qualification that he had no 


(7) Ibid., 173-75. 


Harris’ Hints on Advocacy p. 48 (12th Ed}. 
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precise recollection what he had paid. He said they told him they were 
job lots or purchases from a marine-store dealer. The two lads had so 
conspicuously the stamp of thieves in their unwashed, unkempt condition 
that I asked the defendant if they had the same appearance when they 
posed as job-dealers. Any one of ordinary intelligence would have 
said they looked then much more respectable. His reply was they look¬ 
ed just the same. All the stolen property, some five truck-loads was 
found practically in the condition it was stolen; the original wrappers 
with the consigner’s handwriting had been left untouched. The goods 
had neither been sold nor even promptly used up in his work. The 
accused looked a drink-sodden, stupid man, and gave his evidence quite 
in that character. The jury accepted my suggestion that no man of 

intelligence would have admitted paying absurdly inadequate prices or 

would ever buy such property at such prices from such lads, but might 
not such a stupid man as the accused buy it quite innocently from sheer 
folly and stupidity, keeping it all untouched on his premises? The accus- 
e<js stupidity was his salvation. But it is a perilous defence; usually men 
charged with receiving stolen property are endowed with very keen in- 
telligencc; it is not a fool’s business. 0 


(9) Parcel!’* Forty Years at the Criminal Bar, pages 313-314. 
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“Gratiano speaks an infinite deal of nothing, more than any man in all Venice. His 
reasons arc as two grains of wheat hid in two bushels of chaff : you shal seek all day ere 
find them, and when you have them, they are not worth the search.” 

Shakespeare (Merchant of Venice.) 


II 


He draweth out the thread of his verbosity, finer than the staple of his argument. 

Shakespeare ( Love's Labour Lost.) 


“Tho prolixity of counsel has provoked much good and bad humoured 

interruption from the Bench ; and first for tlje 

prolixfty'of C counsel.° n good :-In Mr. Justice Darling’s Court a few years 

ago, counsel, in cross-examining a witness, was 
very diffuse, and wasted much time. He had begun by asking the wit 
ness how many children she had, and concluded by asking t o same 
question. Before tho witness could reply, Justice Darling interposed 
with the suave remark—“When you began she had three. 


Of the same genial order was the retort of Justice Wightman to 
Mr. Ribton, when that counsel, in addressing the jury had spoken at 
great length, repeating himself constantly and never giving the slightest 
sign of winding up. He had been pounding away for several hours, when 
tho good old Judge interposed, and said : “Mr. Ribton, you’ve said that 
before." “Have I, my Lord,” said Ribton. “I am -very sorry ; I quite 
forgot it.” “Don’t apologize, Mr. Ribton," was the answer. ‘ I forgive you, 

for it was a very long time ago.” 1 


(1) 32 Canadian Law Times, page 785. 

“With these two creditable specimens of kindly, spontaneous humour, compare the 
remark of a United States Judge, which was very much praised in the press at the time it 
was made, but which, in our opinion, is far inferior to Justice Darling’s impromptu. The 

American visited the Court of Appeal, and was invited by the late Lord Esher to take a 

seat on the bench. A certain Queen’s counsel was addressing the Court. “Who is ho ?” 
asked the Yankee. “One of Her Majesty’s counsel,” replied Lord Esher. “Ah,” said 
the American, “I guess, now I understand the words which I have heard very often 
since I have been in your country, “God save the Queen. (Ibid.. 

But of a different order to any of the foregoing was the bitter wit of Lord Ellen- 
bo*rough, who frequently made counsel feel the keen edge of his sarcastic tongue. When 
Preston, the'great conveyancer, gravely stated to the Court of the King s Bench the plati¬ 
tude that an estate in fee simple was the highest estate known to the law of England, the 
Chief Justice said with politest irony, “Stay, stay, Mr. Preston, let me take that down, ‘an 
estate (the Judge writing as he spoke)-in fee simple-is the highest estate known to the 
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“ The presiding judge, whose slightest word is weightier than the 
eloquence of counsel, will often interrupt an aimless and prolonged cross- 

examination with an abrupt, “Mr.-, I think we are wasting time,” or 

“I shall not allow you to pursue that subject further,” or “I cannot see 
the object of this examination.” This is a set back from which only the 
most experienced advocate can readily recover. Before the judge spoke, 
the jury, perhaps, were already a little tired and inattentive and anxious 
to finish the case; they were just in the mood to agree with the remark 
of his Honor, and the atmosphere of the case/' as I have always 
termed it, was fast becoming unfavorable to the delinquent attorney’s 
client. How important a part in the final outcome of every trial this at¬ 
mosphere of the case usually plays! Many jurymen lose sight of the 
parties to the litigation—-our clients, in their absorption over the conflict 
of wits going on between their respective lawyers”.- 

“Never ask the same question more than twice of the same witness;” 

Repeating question. iS a g0 ' den ^ in advocac y- « tries to evade 

your questions, the jury and the court can hardly 

fail to discover it, and will weigh the testimony according to its merils. 

By pressing even an unwilling witness to an unreasonable extent, jurors 

are very apt to get the idea that you are trying to persecute, or that you 

are hard pressed to make out your case. The cross-examination of an 

honest witness should be conducted with candor, and the questions put 

should be directly to the point in issue. A different course of examination 

is almost sure to prejudice a.jury against the attorney, and too often, it 

is feAred, against his innocent client. In the cross-examination of a 

witness whom you b3lieve to be dishonest, it is well to measure his 

mental calibre before opening your broadside upon him. Too many 

attorneys take it for granted that they are so much sharper than the 

witness that they will have no difficulty in exposing his falsehood ; when 

in fact, it often happens that the questions put only serve to point out to 

the witness any inconsistencies that may have appeared in his testimony 

in chief, and thus enable him, so to speak, to cover his tracks with fresh 
falsehoods.” 

Hawkins says:—“The knowledge of the world was of the greatest use 
in my profession. If you would know the world, you must not confine 
yourself to its virtues. There is another side, and it is well to look at it 
I thoug ht on one particular occasion how useful a little of this knowledge 

law of England.’ Thank you, Mr. Preston, the Court, sir, is much indebted to you for the 

information.” Again, having inflicted on the Court an unspeakably dreary oration Pres¬ 
ton, towards the close of the day, asked when it would be their Lordships’ pleasure to 
hear the remainder of his argument, whereupon Lord Ellenborougb, with a sigh of resigna¬ 
tion, answered, “We are bound to hear you, and we will endeavour to give you our 
undivided attention on Friday next, but, as for pleasure, that, sir, has been long out of 
question” (32 Canadian Law Times pages 785-86.) 

(2) Wellman’s Cross-examination, p. 64. 

(3) Elliot's Advocate, 236. 
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would have been during a certain cross-examination of Arthur Orton in 
Chancery by a member of the Chancery Bar. He put this question and 
many others of a similar kind,—‘Do you swear, sir, that you were on board 
the Bella?' in a very severe tone. 

Claimant : “ I do.” 

• “ Yes, sir,” says the advocate ; “I’ll take that down;” and he did, 

with a great deal besides, his cross-examination materially assisting the 
man in prolonging his fraudulent claim.'* 4 


Harris’ remarks 


Harris says:—“In cross-examining a witness who lies, you must 
apply the test of surrounding circumstances, and compare his testimony 
with that of the other witnesses. The latter will be the severest and the 

surest test if you apply it to the smaller details. It 
need hardly be said that the greater the number of 
witnesses to prove a concocted story the greater the certainty of exposure 
by a skilful cross-examiner. The main facts of a story may be so 
contrived as to be spoken to by all the witnesses ; but they cannot agree 
upon details which never occurred to them, or concoct answers to ques¬ 
tions which they have no conception of. 


But even in this mode of cross-examination you must be careful not 
to obtain an apparent corroboration where you seek contradiction. The 
way to avoid this is not to put the same question upon some important piece 
of evidence to every witness. If you have got the first contradicted by the 
econd let the matter rest.’’ 5 

One of the greatest instances in modern times of this class of 

lying witness was the notorious “Claimant” and 
Tichborne trial. ^is sup p 0r t er Luie in the famous Tichborne case. 

“It was wonderful how Orton told the story of the wreck, of his having 
been rescued and conveyed to Australia, of his life in the bush, of his 
return and his recognition by persons who had known the real heir to the 
baronetcy. There was doubtless falsehood stamped unmistakably upon 
the whole story, but what gave it the appearance of truth when presented. 
to some minds was, not the probability of any part of it, but the impro¬ 
bability that so ignorant a man could so skilfully have constructed so 
wonderful a story that it should not have broken down by its own inherent 
weakness even while being narrated-in-chief to the jury. We know as a 
fact that it did not and it therefore follows that a tissue of lies may support 
itself before a tribunal constituted for the purpose of eliciting the truth. 
Even after he had been discovered and exposed as an impostor, there 
were thousands who believed his story and believe it to this day. A 
lying witness therefore is not always to be disposed of by a flourish 

of the hand.” 6 


(4) Hawkins, 151. 

(5) Harris’ Hints on Advocacy 64. 

(6) Ib\d 65. 



XVI. ] 


PROLONGED CROSS-EXAMINATION 


273 


it shaltbTm^ 88 -T h V S * 0 i! ling a falsS St ° ry ° an rarely s0 Constl ' uot W that 
poifbJJto 2Tr > W1 * ° ther aSS0Ciated --umstances which it is im. 

which onlv bee J ou raust tr y (hc witness by questions on matters 

hehas Ti^ ea T 7 UP ° n thC P ° int at issUC ' As > fOT instance, if 

tain stat f that ° n a certaln day a cer tam person made to him a cer- 
tain statement, you cannot directly shake the fact thus sworn to for the 

Witness has but to adhere to his assertion and he will baffle any’ amount 

himselfwtthXh^c Rutit . isn0tatalllikely that he has prepared 
quTstkmTas tw^ Panymg Particulars. You must therefore put such 

of the dav ? Wh mere Was the °” sation held ? At what time 

d l r ± t ^ T Present ? Were ‘hey sitting or standing ? How 
did he come to the place ? Whom did he meet on the way ? How was 

LtordrW in ° Party ? DM they s P eak loud <* low ? Did they 
talkL ? Ho° g l ’ and ? anyb ° dy °° me in while ‘hey were 

Sid ach takeT £5 t0gether ? When they parted which way 

real K h ^ ? dld he meet aft0 rwards ? At what time did he 

“ h m h a h ° me \ and 80 for th. as the particular circumstances of the 

other wltaess^ eSt ’ alwa y s > i f possible, preferring facts spoken toby 
o her witnesses so that you may expose him, not only by his self-contra 

dictions, but by the testimony of others. When questions of this kind 

are rapidly pushed they deprive the false witness of opportunity to fit 

i™° t S P r° US St0ry ' Y ° U sh0Uld aLs0 carefully avoid putting them 

I! I Se -,r° e ° ‘ ime ° rplaCe ’ for that is t0 suggest to him a 
s ry which he will invent quite as rapidly as you construct your question 

Dislocate them as much as possible. Take now one part of the story' 

then another. Dodge him backward and forward, from one object to the’ 

other so that it shall be impossible for him to be prepared by one ques 

euTcel '” " ’ " that 008 aMWer Bha " n0t be the P-mPtor of Z 


17) Cox’s Advocate, cited in Wrottealey 145. 
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CHAPTER XVII 

DRAMATIC CROSS-EXAMINATION 


“ The materials which human life now supplies to the dramatic poet give him a 

power to move our pity and terror such as ancient art.did not and could not 

possess.” (Dr. Caird.) 

“ All the world is a stage and all the men and women merely players” (Shakespeare.) 

“Great thoughts, great feelings came to them, 

Like instincts, unawares.” 

The Men of Old. (Henry Hart Milman) 

“The poetry of Earth is never dead.” 

On the Grasshopper and Cricket . (John Keats.) 

“The drama and contrivance of God’s Providence” (Sharp.) 


Burr and Hamilton. 


Alexander Hamilton and Aaron Burr were occasionally associated 

in the trial of a cause. On such occasions they were 
almost irresistible. It is related that, on one occa¬ 
sion, they were retained to defend a man indicted for murder; and who 
was generally believed to be guilty, though the circumstances under which 
the crime was committed rendered it a deeply interesting case of circum¬ 
stantial evidence. During the progress of the trial, as the circumstances 
were developed, suspicion began to attach to the principal witness 

against the prisoner. Burr and Hamilton brought 
dreadfuf secret ^ ° skill in cross-examination to bear on the 

witness, in the hope of dragging out of him his 
dreadful secret. But with singular sagacity and coolness he eluded their 
efforts, though they succeeded in darkening the shadows of suspicion that 
fell upon him, and strengthening their convictions of their client’s 
innocence. * 


Before the cross-examinatien of the witness was concluded, the 
court adjourned for tea. 

“I believe our client is not guilty and I have no doubt that Brigham 
that cunning witness, is really the guilty man, but he is so shrewd, cool, 
and deep, that I am fearful his testimony will hang poor Blair, our client, 
in spite of all we can do,*’ said Hamilton to Burr, while on their way 
from the court-room to their hotel. 

“I agree with you ; Blair is not guilty, and that Brigham is, and I 
believe we can catch him, I have a plan that will detect him, if I am 
not wonderfully mistaken,” said Burr. He then proceeded to explain to 
his associate the nature of his plan. 

“ You may succeed,” said Hamilton, after listening to the plan. “It’s 
worth trying at any rate, though you have a man of iron to deal with.” 



CH. XVII. ] 


DRAMATIC CROSS-EXAMINATION 


275 


“After tea, Burr ordered the sheriff to provide an extra number of 
lights for the evening session, and to arrange them so that their rays 
would converge against the pillar in the court-room near the place 
occupied by the witness. 

The evening session opened, and Burr resumed the cross-examina¬ 
tion of the witness. It was a test of the profound skill and subtlety 
of the lawyer, the self-possession, courage and tact of the witness, 
standing on the very brink of a horrid gulf, calmly and intrepidly resis¬ 
ting the efforts of the terrible man before him to push him over. 
At last after dexterously leading the witness to an appropriate point, 
Burr suddenly seized a lamp in each hand, and holding them in 
such a manner that their light fell instantaneously upon the face of the 
witness, he exclaimed in a startling tone, like the voice of the avenger of 
blood: “Gentlemen of the jury, behold the murderer.” 

With a wild convulsive start, a face of ashy pallor, eyes startling 
from their sockets, lips apart, his whole attitude evincing terror, the man 
sprang from his chair. For a moment he stood motionless, struggling to 
regain his self-possession. But it was only a momentary struggle ; the 
terrible words of the advocate “shivered along his arteries,” shaking every 
nerve with paralyzing fear. Conscious that the eyes of all in the court¬ 
room were fixed upon him, reading the hidden deeds of his life, he left 
the witness stand, and walked shrinkingly to the door of the court-room. 
But he was prevented by the sheriff from making his escape. 

This scene, so thrilling and startling, may, perhaps, be imagined, 
though it cannot be described. It struck the spectators with silent awe, 
changing the whole aspect of the trial. 

The false witness was arrested, two indictments found against him: 
one for murder, another for perjury. He was acquitted on his trial for 
murder, but subsequently convicted of perjury, and sentenced to a long 
imprisonment.” 1 

“One of the fine qualities necessary to a great advocate is (he 
dramatic sense, which so groups and marshals facts and arguments that 
they stir the imagination and carry conviction into the minds of the jury. 
There are occasions when only by the use of this sense can a lawyer 
stem the popular feeling that runs against his client. 

About a hundred years ago, in the city of New York, the body of a 

girl was found in a well. Her lover, a young 

Another dramatic mechanic of good character, was put on trial for 
defence by Alexander , A1 , u ... 

Hamilton. the murder, and Alexander Hamilton was retained 

for the defence. 

Popular sentiment against the accused ran so strongly as to give 
undue force to the circumstantial evidence that was put in by the prose¬ 
cution. Hamilton, while endavouring to allay the excitement and to 


(1) 7 Green Bag 223. 
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impair the effect of the damaging facts, reserved himself until the prose¬ 
cution had concluded the examination of the principal witness, on whose 
direct testimony the state chiefly relied. 

This witness, a man named Croucher, bore a bad reputation, and 
Hamilton had become convinced (hat he was the murderer. The night 
being well advanced when the examination-in-chief concluded, Hamilton 
took lighted candles and placed one on each side of the witness, so as 
to throw his face into strong relief. 

The prosecution objected to this procedure. 

‘I have’, said Hamilton, ‘special reasons, deep reasons, reasons 
that I dare not express, reasons that when the real culprit is detected 
and placed before the court, will then be understood ’ 

The court overruled the Lobjections and the' candles remained. 

Hamilton then fixed a piercing gaze on the witness, and amid breathless 
silence said, without turning:— 

‘The Jury will mark every muscle of his face, every emotion of his 

eye. I conjure you to look through that man’s countenance to his 
conscience. 


Then began a cross-examination which caused the witness to stumble, 

to contradict himself, and finally to break down. The jury acquitted the 
prisoner without leaving their seats. 

The subsequent career of Croucher justified Hamilton’s dramatic 

device. After .committing several crimes he fled to England, where he 
was hanged for a heinous offence.” 2 

Referring to this subject Wellman says 

A good advocate should be a good actor.' The most cautious cross¬ 
examiner will often elicit a damaging answer. Now is the time for the 

The Advocate should fhe^nswer^T^ 01 ' ^ shoWs by bis faoe how 
be good actor. . r burt ’ bc m ay lose his case by that one 

, . , . , , P °, lnt a ° ne ' H °w often one sees the cross-examiner 

famy staggered by such an answer. He pauses, per haps blushes, and 

after he has allowed the answer to have its full effect, finally regains his 

self-possession, but seldom his control of the witness. With the reallv 

experienced advocate, however, such answers, instead of appearing to 

surprise or disconcert him, will seem to come as a matter of course, and 

W1 lfail perfectly flat He will proceed with the next question as if 

nothing had happened, or even perhaps give the witness an incredulous 

smile, as if to say, What ! do you suppose anybody would believe that 
for a minute? a 

An experienced lawyer in the course of an article in the Green 
Bag, gives the following incident m the life of Mr Clay 

“A man was once being tried for murder, and' his case looked hope- 

C lay’s defence in a 6SS ln eed ‘ ^- e had without any seeming 
murder case. provocation murdered one of his neighbours in cold 

T , - . , , , blood - Not a lawyer in the county would touch the 
case. It looked bad enoug h to r uin t he rep utation of any barrister. 

(2) 25 Green Bag 43. (3) Wellman's Day m Court 222. 
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The man as a last extremity appealed to Mr. Clay to take the case 
for him. Every one thought that Clay would certainly refuse, but when 
the celebrated lawyer looked into the matter his fighting blood was 
roused, and, to the great surprise of all, he accepted. 

Then came a trial the like of which I have never seen. Clay slowly 
carried on the case, and it looked more and more hopeless. The only 
ground of defence the prisoner had was that the murdered man had look¬ 
ed at him with such a fierce, murderous look that out of self-defence he 
had struck first. A ripple passed through the jury at this evidence. 

The time came for Clay to make his defence. It was settled in the 
minds of the spectators that the man was guilty of murder in the first 

Clay playing his laid all the proof 

last and master card. DGtore them in his masterly way, then, just as he 

was about to conclude, he played his last and master 

card. 


Gentlemen of the jury’ he said, assuming the fiercest, blackest look 
and carrying the most undying hatred in it that I have ever seen, 
gentlemen, if a man should look at you like this what would you do?’ 


That was all he said, but that was enough. The jury was startled 
and some even quailed on their seats. The judge moved uneasily on his 
bench. After fifteen minutes the jury filed slowly back with a ‘Not 
guilty, your honor.’ The victory was complete. 

“When Clay was congratulated on his easy victory, he said: ‘It was 

not so easy as you think. I spent days and days in 

my room, before the mirror, practising that look It 

took more hard work to give that look than to investigate the most obtuse 


Clay’s rehearsal. 


Case. 


‘“Russell’s cross-examination of Sampson,’says an eye-witness ‘was 

ferocious! I remember one scene which was nain 

examination °oi Samp- ful !" its dr u amatic intensity. It lasted only for 
son. an instant, but produced an extraordinary effect. 

Russell asked Sampson a question. Sampson did 

not, answer. ‘Did you hear my question?’ said Russell in a low voice. ‘I 

did,’ said Sampson. ‘Did you understand it?’said Russell in a still low 

voice. ‘I did,’ said Sampson. ‘Then,’ said Russell, raising his voice 

to its highest pitch, and looking as if he would spring from hi s place and 

Beize the witness by the throat, ‘why have you not answered it ? Tell the 

jury why you have not answered it.’ It is impossible to realize the scene 

unlesB you saw Russell. The voice, the gesture, the manner, the whole 

appearance of the man were awful. A thrill of excitement ran through 

the court. Sampson was overwhelmed, and he never pulled himself 
together again.” 6 


(4) 14 Green Bag 503. 

(5) 14 Green Bag 169-170. See also Wellman’s Day in Court p. 198 , 
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“The laic Mr. Montague Williams was once defending a friend charg¬ 
ed with assaulting a solicitor with whom he had 

Montague Williams’ become financially involved. The money lent had 
defence in an assault been found f or the solicitor by one Padwick, who 

was a magistrate for the county of Middlesex. 
During the trial this magistrate came and sat on the bench, a matter 
in which he shewed very bad taste. While Williams was cross-examin¬ 
ing the solicitor as to his financial transactions, he looked up to where 
Padwick was sitting. Whereupon Williams made the observation: 
“You need not look up there, sir; I am quite sure there is no one sitting 
there who would countenance such proceedings as you have admitted 
being a party to/ Within a minute or two Padwick left the Court.. The 
reader may not think that very wonderful, yet a move like it,made in the 
anxiety, bustle, and heat of a trial, and while the mind was no doubt 
intent on a particular line of cross-examination, shews in a high degree 
judicious boldness and quick resourcefulness, yet all within the limits of 

good form. .... p 

The following is another illustration of consummate instance ol 

tact. Prosecuting for the Crown in a revenue case where the principal 

witness was an accomplice whose character had been cut to ribands in 

cross-examination, Rolfe, then a counsel at the Bar, 

Rolfe’s persentation of made no attempt to rehabilitate a scoundrel who had 
accomplice’s evidence. ^ ^ information aga inst his old accomplices. 

But he laid stress on a series of insignificant facts, in every one of which 
the witness was corroborated by the log-took of the sea captain who had 
brought the smuggled tobacco from Ireland. “I put it to you,” he said in 
his speech to the jury, “as honest and intelligent men, whether, when you 
see that every word the witness had spoken on all other points has been 
so completely circumstantiated, you can doubt bis evidence given on oath 
on the only remaining point necessary to establish the case.” This was 
a totally new light to the jury, who had been carried away by the cross- 
examination, and without hesitation they returned a verdict for the 

Crown. 0 

The following instances are recorded by Sir Henry Hawkins in his 
Reminiscences :— 

I was sometimes in the Divorce court, and old 

Jack Holker was generally my opponent. No case 

is interesting unless it is outside the ordinary stock- 

in-trade of the Law Courts, and I think this was. 

The details are not worth telling, and I therefore pass them by. 

Cresswell was the President, and the future President, Hannen, my 
• • 

3 We won a great victory through the remarkable over-confidence and 
indiscretion of Edwin James, Q. C., who opposed us. James s client 
the husband of the deceased. By her will the lady had left him the whol e 

(G) 32 Canadian Law Times pages 793-94. 


The best of advo¬ 
cates cannot, be over¬ 
confident of success in 
trials of cases. 



XVII. ] 


DRAMATIC CROSS-EXAMINATION 


279 


A claim under a will. 


Claim proved fairly 
well. 


A clergyman called. 


of her property, amounting to nearly £ 100,000. The 
case we set up was that the wife had been impro¬ 
perly influenced by her husband in making it, and that her mind was 
coerced into doing what she did not intend to do, and so we sought to set 
aside the will on that ground. 

Edwin James had proved a very strong case on behalf of the validity 
of the will. He had called the attesting witnesses, and they, respectable 
gentlemen as they undoubtedly were, had proved all that was necessary 
—namely, that the testator, notwithstanding that she was in a feeble 
condition and almost at the last stage, Was perfectly calm and capable 
in mind and understanding—exactly, in fact, as a testator ought to be 
who wills her property to her husband if he retains her affection. 

The witnesses had been cross-examined by me, and nothing had been 

elicited that cast the least doubt upon their character 
or credibility. Had the matter b9en left where it 
was, the £ 100,000 would have been secured. But 
•James, whatever may have been his brilliance, was 
wanting in tact. He would not leave well alone, but 
resolved to call the Rev. Mr. Faker, a distinguished Dissenting minister. 

In fiction this gentleman would have appeared in the melodramatic 
guise of a sprangled tunic, sugar-loaf hat, with party-coloured ribbons, 
purple or green breeches, and motley hose; but in the witness-box he was 
in clerical uniform, a long coat and white cravat with corresponding long 
face and hair, especially at the back of his head. A soberer style of a 
stage bandit was never seen. He was just the man for cross-examination, 
I saw at a glance, a fancy witness, and, I believe, a Welshman. As he 
was a Christian warrior, I had to find out the weak places in his armour. 
But little he knew of courts of law and the penetrating art of cross-exa¬ 
mination, which could make a hole in the triple-plated coat of fraud, 
hypocricy, and cunning. I was in no such panoply. I fought only with 
my little pebble-stone and sling, but took good aim, and then the missile 
flew with well-directed speed. 

I had to throw at a venture at first, because, happily, there were no 
instructions how to cross-examine. Not that I should have followed them if 
there had been; but I might have got a fart or two from them. 

It is well-known that artifice is the resource of cunning, whether it 
acts on the principle of concealing -truth or boldly asserting falsehood. 
Here the reverend strategist did both; he knew how a little truth could 
deceive. You must remember that at this point of the case, when the 
clergyman Faker was called, there was nothing to cross-examine about. 
I knew nothing of the parties, the witnesses, the solicitors, or any one 
except my learned friends. It would not have been discreditable to my 
advocacy if I had submitted to a verdict. I will therefore, give the points 
of the questions which elicited the truth from the Christian warrior ; and 
probably the non-legal reader of these memoirs may be interested in 
seeing what may sometimes be done by a few judicious questions. 
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“Mr. Faker,” I said. 

“Sir,” says Faker. 

You have told us you acted as the adviser of the testatrix?” 

“Yes, sir.” 

Spiritual adviser, of course?” 

A spiritual bow. 

You advised the deceased lady, probably, as to her duties as a 
dying woman?” 

“Certainly.” 

“Duty to her husband—was that one?” 

Thc A slight hesitation in Mr. Faker revealed the 

confusion 'g^ve^the vas t amount of fraud of which he was capable. It 
clue to counsel. was the smallest peep-hole, but I saw a good way* 

Tiil then there was nothing to cross-examine about, 
but after that hesitation there was £ 100,000 worth! He had betrayed 
himself. At last Faker said,— 

“Yes, Mr. Hawkins; yes, sir—her duty to her husband.” 

In the way of providing for him?,*’ was my next question. 

“Oh yes; quite so.” 

You were careful, of course, as you told your learned counsel, to 
avoid any undue influence?” 

“Certainly.” 

The will was not completed, I think, when you first saw the dying 
woman—on the day, I mean, of her death ?” 

“No, not at that time.** 

“Was it kept in a little bag by the pillow of the testatrix? Did she 
retain the keys of the bag herself ?” 

“That is quite right.*’ 

“Had it been executed at this time? I think you said not?” 

“Not at this time; it had to be revised.” 

“How did you obtain possession of the keys?” 

“I obtained them.” 

“Yes, I know; but without her knowledge?” 

It was awkward for Faker, but he-has to confess that he was not sure. 
Then he frankly admitted that the will was taken out of the bag in the 
lady s presence of course, but whether she was quite dead or almost on the 
point of dying was uncertain, and then he and the husband spiritually 
conferred as to what the real intention of the dying woman in the circum¬ 
stances was likely to be and, having ascertained that, they made another 
will, which they called “settling the former one ” by carrying out the 
lady s intentions, the lady being now dead to all intentions what-so-ever. 

This was the will which was offered for probate ! 

Cresswell thought it was a curious state of affairs, and listened with 
much interest to the further cross-examination, 
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“Had you ever seen ary other will ?” Iinquired. Itwas quite an 
accidental question, as would be put in a desultory sort of conversation 
with a friend. 

“Er—yes—I have,” said Faker. 

“What was that?” 

“Well, it was a will, to tell you the truth, Mr. Hawkins, executed by 
the lady in my favour for £ 5,000.” 

“Where is it?” 

“I have not the original,” said the minister, but I have a copy of it.” 

“ Copy ! But where is the original ?” 

“ Original?” repeats Faker. 

“ Yes, the original; there must have been aboriginal if you have a 
copy/ 

“ Oh,” said the Rev. Faker, “ I remember, the original was destroyed 
after the testatrix's death.” 

“ How?” 

“ Burnt!” 

Even the very grave Hannen, my ever-respected friend and junior, 
smiled ; Cresswell, never prone to smile at villainy, smiled Eflso. 

“ The original burnt, and only a copy produced! what do you mean 
sir?” 

A dramatic situation. The situation was dramatic. 

“ Is it not strange,” I asked, “even in your view <pf things, that the 
original will should be burnt and the copy preserved?” 

“ Yes,” answered the reverend gentleman; “perhaps it would have 
been better—” 

“ To have burnt the copy and given us the original and more especial¬ 
ly after the lady was dead. But, let me ask you why did you destroy the 
original will?” 

I pressed him again and again, but he could not answer. The reason 
was plain. His ingenuity was exhausted, and so I gave him the finishing 
stroke with this question,— 

“ Will you swear, sir, that an original will ever existed?” 

The answer was “No.” 

I knew it must be the answer, becadse there could be no other that 
would not betray him. 

“What is your explanation?” asked Cresswell. 

“My explanation, ray lord, is that the testatrix had often expressed to 
me her intention to leave me £ 5,000, and I wrote the codicil which was 
destroyed to carry out her wishes.” 

Cresswell had warned James I early in the case as to the futility of 
calling witnesses after the two who alone were necessary, but to no pur¬ 
pose; he hurried bis Client to destruction, and I have never been able 
36 • 






282 


ILLUSTRATIONS IN CROSS-EXAMINATION 


[OH. 


to understand his conduct. The most that can be said for him is that he 
did not suspect any danger, and took no trouble to avoid incurring it. 

It is curious enough that on the morning of the trial we had tried to 
compromise the matter by offering £ 10,000. 

The refusal of the offer shows how little they thought that any cross- 
examination could injure their cause. 

Hannen said he could not have believed a cross-examination could be 
conducted in that manner without any knowledge of the facts, and paid 
me the compliment of saying it was worth at the least £ 80,000. 7 

“One recollection I have of Hawkins as a leader in the sixties” says 

a ^writer in the Green Bag. The scene is the bail 
from°Hawkins! nSfcanCe court, the judge is Mr. Lush, a very pious man, the 

case is an action for libslling a swindling insurance 
company bearing a pious name, as it might be “The Young Men’s Chris¬ 
tian Assurance Association Limited.” Denman is leading for the plain¬ 
tiff Company and is just finishing the examination-in-chief of the pious 
Secretary of the company. 

“If I a ip rightly instructed, your office is conducted on strictly 
religious principles ? *• 

“Yes sir, I am glad to say it is.” 

“I believe you commence and end each day’s work with prayer ?” 

“Yes sir, we do.” 

“I have no further questions to ask.” says Denman. 

Up jumps Hankins to cross-examine. 

“Dear me, that is very satisfactory. I only regret, my lord, and 
gentlemen of the jury, that we cannot adopt the same good custom in our 
courts.” 

Then turning to the secretary, “Do you read the prayers ?*' 

“Yes, sir, I do.” 

“I presume you adopt the usual formula, ‘ ‘Let us pray?” 

“Yes sir.” 

“Then you spell pray with an e, do you not ? Prey." 8 


Patrick Henry, the great American advocate, was defending ai 

Patrick Henry.' &Tmy corarai ssary, who, during the distresses of tin 

American Army in 1781, had seized two bullocks o: 
John Hook, a wealthy Scotch settler. The seizure was not quite legal 
The action was no doubt high handed; but the bullocks were necessarj 
T . „ „ , . to feed the famishing band of the patriotic soldiers 

for his beef. And Henry, tor the defence, painted with graphic 

force the hardships of the patriotic army, naked anc 
frozen, toiling over the ground with bleeding feet. “Where was the 
man,” he said “who had an American heart in his bosom who would no 
have thrown open h is fields, his barns, his cellars, the doors of his 


(7) gawking 105-109, 


( 8 ) 11 Green Bag 322. 
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house, the portals of his breast, to have received with open arms the 
meanest soldier in that little band of famished patriots ? Where is the 
man? There he stands; but whether the heart of an American beats 
in his bosom, you gentlemen, are to judge.” He then painted the 
surrender of the British troops, their humiliation and dejection, the 
triumph of the patriot band, the shouts of victory, the cry ‘‘Washington 
and liberty,” as it rang and echoed through the American ranks, and was 
reverberated from vale to hill, and then to heaven. “But, hark, what 
notes of discord are these, which distrub the general joy and silence, the 
acclamations of victory, they are the notes of John Hook hoarsely crying 
through the American Camp—‘Beef! beef! beef! ’ ” 

The court was convulsed with laughter at this sally. The clerk of 
the court, unable to command his feelings and unwilling to commit a 
breach of decorum within the precincts, rushed out of the court-house, 
and rolled himself on the grass in a paroxysm of laughter. The uneasy 
plaintiff soon after also sought some relief in the open air for another 
reason, and seeing the clerk tumbling about frantically, said : “Mr. Jemmy 
Stepstoo, what the devil ails ye man?” Mr. Stepstoo, after a pause, said 
he could not help it. “Never mind you,” said Hook; “wait till Billy 
Cowan gets up : he will show him the law!” Billy Cowan, however, made 
no impression on the Jury. They, almost by acclamation, gave their 
verdict for defendant and the mob so entirely approved this, that they 
were anxious to add tar and feathers to the plaintiff in further testimony 
of their sentiments. 9 

“This lawyer is a wizard,” said a Philadelphia Judge. In one of 

his first cases he had to cross-examine a medical 
wjzar<£ W ^ er w ° 18 a e xpert, as famous a physician as the country boasted. 

No doubt, Beck, the lawyer, wanted to belittle the 
big man as much as possible. He began his cross-examination like 
this:— 

“Doctor,” he said, “you tended Russell Sage, I believe?” 

. . “ Yes sir ? I was called in consultation durW 

“ Mr. Sage’s last illness.” K 

“Where is Russell Sage now?” 

“He is dead.” 

“Did you tend Grover Cleveland, doctor?” 

“Yes.’’ 

“Where is Cleveland now?’’ 

“Dead ” 

The doctor had spoken sharply, and the courUroom tittered but 
Mr. Beck calmly and quietly went on. 

“And old Commodore Vanderbilt—1 believe you were summoned in 
his case?” 


(9) Law student Helper cited in 17 M. L. J. pp. 422-423 



284 


ILLUSTRATIONS IN CROSS-EXAMINATION 


[ Cff. 


“Yes” 

“Where is the poor old Commodore to-day?” 

“Dead,” the doctor hissed. 

“Did you, doctor, also attend George M Pullman, Marshall Field, the 
elder Southern Philip D Armour, Richard Mansfield and Mark Twain?” 

“I did” 

“And they are all—” 

“Dead.” 

The lawyer nodded to the Jury, shrugged his shoulders, smiled and 
sat down. The medical * expert’s testimony somehow did not seem so 

wonderful after that”. 10 

An example of a skilful cross-examination is found in the report of 

n uk ..me trial of William Palmer at the Old Bailey for 

examination of the poisoning of Cook by strychnine. The defence 
murder case^ Cook theory as to the cause of death was tetanus, and 
m r they called a celebrated medical man of Leeds, who 

said the symptoms were tetanic ; that Cook was a man of delicate con¬ 
stitution, had a sore resulting from disease, was excitable, and that on a 
man of such a constitution and temperament having the sore, a slight 
cold would have the effect of causing idiopathic tetanus. On cross-exami¬ 
nation by Mr. Cockburn the doctor was forced to admit that he did not 
really know that the deceased was delicate, and had not learned that the 
organs were found in a healthy condition after death. He was made to 
confess that he did nut know the deceased had ever had any such disease 
or sore as referred to in his direct testimony ; he also admitted there was 
no ground for supposing that Cook had a cold. Cockburn then incisively 
inquired :—“Now, Sir, with the delicate constitution gone, the disease 
gone, the sore gone, the cold gone, what grounds have you for saying that 
there was idiopathic tetanus?” The unhappy physician squirmed, hedged 
and took refuge in several general assertions, which were however 
completely demolished by his relentless inquisitor, while the effect of the 
testimony was entirely overthrown by the superior knowledge of poisons 
displayed by the lawyer who conducted the cross-examination. 11 

(10) Washington Star cited in 23 M. L. T. 12. 

(11) Article by Sam. H. Wandell of the New York Bar in case and comment cited in 
Cr. L. J. 20-21. 

Sir Rufus Isaacs’ first appearance in wig and gown, is thus told by him to a company 
not long after he became a K.C:—The incident was in a county court case in which he 
represented a fruit merchant who was being sued by a costermonger. This costermonger, 
who alleged that some boxes of figs he had purchased were unfit for human food, grew 
angry under Mr. Isaacs’ cross-examination. “Look you here, Guv’nor,” he exclaimed 
“some of these figs are in this court, and if you eat three of them and not vomit in five 
minutes, I’ll give up the blooming case.” The county court judge thought that Mr. Isaacs 
ought to make the experiment, but the young advocate, resourceful then as now, suggested 
that it would be more fitting for his client to accept the challenge: “What will happen 
if I don’t eat the figs ?” whispered his client, the fruit merchant. The future Attorney- 
General told him that judgment would probably be given against him. “ Then I’ll lose 
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In this case Edward Meldon was charged with the murder of one 
Mr. Crostic and the important evidence against him was that of an expert 
to the effect that there were the finger-prints of the accused found in 
blood by the side of the murdered man. 

The case looked very black when Mr. Sheldon, counsel for the ac¬ 
cused, rose to address the court. He admitted that there was no evidence 
with which to controvert the theory that it must have been the finger¬ 
prints of Edward Meldon that had been found besides the murdered 
man. 

He called Thomas Lane (the expert, engaged by the prosecution) as 
his first witness, and the court attendants began to pass around the room 
drawing down the heavy shades that served to darken the room when 
the lantern was used. Sheldon waved them aside. 

“At present I do not desire to use the lantern” he said quickly. “I 
wish to interrogate Dr. Lane on other matters.” 

Lane had figured so prominently as an expert witness that it had 
been suggested that of course Sheldon had called him to the stand to con¬ 
trovert his own testimony. The first question fell upon the ears of the 
spectators as a shock. 

Q. “I wish to ask you” said Sheldon “if your relations with the 
deceased Mr. Crostic were pleasant.” 

A. “ Entirely so”, said Lane. I do not know why they should be 
otherwise.” 

Q. “ Is it not a fact that you proposed marriage to Miss. Crostic 
some time ago?” 

A. “I did.” 

Q. “ And were told that she was already engaged to marry the 
defendant?* 

A. “ I believe the answer was something of that sort,” was the 
reply, in a tone so low that those at the rear of the room could not catch 
the answer. 

Q. “ And was it not you who told Mr, Crostic that the accused had 
been a frequenter of a certain disreputable resort in the city?” 

Lane shifted uneasily in his seat. The prosecution objected to the 
question, but the Judge sustained Sheldon, and finally, in a halting 
manner, Lane spoke. 

A. “I might have said that I did not think that Meldon had done 
sowing his wild oats. I think I did not mention any particular resort.” 

Q. “Yet the prisoner has said that Mr. Crostic said, you were his 
accuser?” 

A. “I know nothing of that, Mr. Crostic cannot speak for himself.” 

Q. “Where were you on the night of the murder ?” 

tbe ease,” wag the unhesitating reply. The challenge was not takenup and the case was 
lost. Law Journal oited in 20 M.L.J. (JourJ 472—473. 
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A. “At my office all the evening. I had occasion to call up several 
persons on the telephone. They can substantiate my statements if that’s 
what you are driving at.” 

“That will be all” said Sheldon. Then he asked that all the room 
might be darkened, and called to the stand one of the police experts 
who had already testified for the prosecution. 

Q. “You have told the Court,” began Sheldon, “that there can be 
no possible error in the identification of the thumb-marks found upon the 
sheets of Mr. Crostic’s bed with those of the defendant. That is so, is it 
not ?” 

A. “Entirely so. No two thumb-marks are ever exactly alike. The 
prints on {he sheet are remarkably clear. There is no room for error?” 

Q. “I wish you would make a print of my thumb,” said Sheldon. 

The expert handed down a glass slide, and presently threw upon the 
screen the result. 

Q. “That is not in the least like that of the accused ?” said 
Sheldon, questioningly. 

A. “Not in the least,” was the prompt reply. “Even a layman 
can see the difference.” 

“And yet,” said Sheldon, “if you will let me have another slide—” 
He pressed his thumb upon the glass and presently it was flashed upon 
the screen. 

A gasp ran through the room as it was realized that the two prints 
were entirely unlike. 

Q. “Is that like the other?” demanded Sheldon, smilingly. The 
expert shook his head. 

A. “Not a bit like it,” he admitted. 

“ Is it like the print you made of the hand of Herman Battle?” asked 
Sheldon. 

The expert fumbled in his case, and presently threw a second print 
on the screen. They were identical. 

“Let’s have a third trial,” suggested Sheldon. “Be particular to see 
that the glass does not pass from your possession.” 

Everyone in the court-room pressed forward in his seat to see the 
test. Presently this, too, was thrown upon the screen. 

Q. “Is it not the print of the accused’s thumb?” he asked. 

The crowd exclaimed with excitement. Even to the scar, the print 
was the same. 

A. That is the print of the prisoner’s hand,” agreed the expert 
“ I would know it among a thousand.” 

Q. “And yet the prisoner has not left the dock,” reminded Sheldon. 

A. “I cannot understand it,” was the puzzled response. “It is not 
reasonable that you should be able to change the prints at will.” 

“If we may have a little light I will enlighten the court,” was the 
response. “It is all perfectly simple.” 
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In the stilln css the green shades were sprang up with a snap that 
sounded like a roar. For a moment every one blinked as the strong light 
blinded their eyes. Sheldon turned towards the Jury-box. 

“You will recall,” he began eventually, “that some few weeks ago an 
estimable citizen of this town was accused of burglary. A safe had been 
drilled open, and on the window sash were found prints of a finger stained 
with oil and the dust from the boring. 

“These prints were found to be those of Herman Battle, who is now 
waiting trial for that offence. 

“Mr. Battle was not near the scene of the alleged burglary that 
night. He was an old friend of -the accused’s father, and consented to 
aid us in an experiment. Because no finger-print is ever duplicated by 
Nature there has existed no doubt that Mr. Battle was the offender, 
and yet the real offenders, if they are such, are Mr. Twining, junior 
counsel in this case, Miss Crostic, Miss Meldon, and myself. 

“ It was desired to show that while the peculiar markings of the 
cuticle of the hands is never exactly duplicated, it is entirely possible to 
take advantage of this fact to fasten upon an entirely innocent person the 
blame for a crime. 

“It is well known that for several years Dr. Lane has had a fad for 
studying finger-print identifications. He has been called as an expert 
witness in numerous cases and it was to him that I first turned for in¬ 
formation when I returned home and found that the accused had been 
put in jeopardy of his life on account of a few finger prints on a bit of 
cloth. 

“But I also found that Dr. Lane carries his studies further than 
most. He not only makes collections of prints, but of the fingers making 
these prints. 

“He did not call my attention to them, but I perceived that he had 
a large collection of casts of hands. From the accused I learned that he 
had given Dr. Lane permission a few months ago to make a cast of his 
hand,but that only the thumb had come out clearly. 

“From the experiments I made I found that it would be entirely 
feasible to reproduce these casts in other materials than plaster—in the 
composition used by printers to ink their forms, for instance. 

“The prints made by me before the court were made from these 
casts, just as were the prints on the linen placed in evidence. Dr. Lane 
has admitted upon the stand that he was refused by Miss Helen Crostic 
when he made a proposal of marriage to her. With her father dead and 
her lover hanged for his murder, there might have been a possibility of 
her re-considering her determination. 

“ At the same time Lane supposed that the death of Mr. Crostic 
would free him from the payment of certain obligations he contracted 
and which he supposed were in the possession of the deceased, though in 
point of fact they are in my safety deposit box in the city, 
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He prepared a composition stamp and carefully left behind the 
evidence that would incriminate his rival, while he established a telephone 
alilri. I de m and ihe arrest of Thomas Lane for the murder of John 
Crostic.” 

All eyes were turned on Lane, who sat at the rear of the room, one 
of the court attendants went over to him and laid a hand on his shoulder. 
As he did so the body lurched forward and fell to the floor. Another 
physician sprang forward and bent over the body for an instant. 

“Hydrocyanic acid,” he said tersely. “Pure Prussic acid. The man 
died instantly.*’ 

The Judge glanced at the prosecuting attorney. The latter nodded, 
the Judge’s gavel fell. 

“The prisoner is discharged,” he said shortly. “The case has been 
taken to a higher Court.” 

While the spectators rushed out to be the first to tell the news, 
Sheldon went towards Ned. Their hands clasped in silence as they 
stood there fora moment. 

“I feel almost like a murderer,” said Sheldon wearily. “Let us go 
to Elizabeth. I need her.” 13 

The Romans loved the poetry of action, and the strongest figures of 

rhetoric were often inadequate to express the inten- 

fro?ii an tbe C aJinals en of sity ^eir emotions. Some of the great events of 
ancient Rome. their history are impressed with this character, and 

thereby invested with a kind of dramatic effect. Thus 
when Brutus wished to overthrow a dynasty, he bore the bleeding body of 
Lucretia to the forum, for he knew that the sad spectacle would more 
effectually rouse his countrymen to revolt, than all the burning eloquence 
of the tongue. And when, not long afterwards, the Commons were bowed 
down to the dust beneath the load of debts which they owed to their 
patrician creditors, an old man, who had just escaped from prison into 
which his creditor had thrown him, in squalid rags, pale and famishing 
with haggard beard and hair, appeared suddenly in the streets of Rome 
and cried in agony to the citizens for help. A crowd collected round 
him ; he showed them the bloody marks of his inhuman treatment; he 

told them that he had fought in eight-and-twenty 

Uorn P the ( debur" battles ; that his house and farmyard ha d been 

prison. plundered and burnt by the enemy; he had been 

forced to borrow; usurious interest had increased the 
debt to many times its original amount; this he could not pay, and his 
creditor had, as the law allowed seized him and his two sons, and put 
them in chains. The people recognised the features of a brave veteran ; 
compassion and indignation caused an uproar through the city, and the 
excitement thu s occasioned did not finally subside, until in the following 

(12) Law Students’ Helper, cited in 16 M. L. J. 'Jour), 434-439. T ” 

(13) jSee Hortenpins qj the Advocate pp» 93.98, 
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year the secession of the Commons to the Sacred Hill gained for them 
the relief which they had so long sought in vain. The bonds of the 
insolvent debtors were cancelled, and those who had become the slaves 
of their creditors were restored to freedom. 

Thus, too, Manilius, when impeached before the people, pointed to 
the Capitol which he had saved and was with loud acclamations acquit¬ 
ted. 


We may add, as another instance, the memorable deed of Virginius, 

who plunged a dagger into his daughter’s heart, 

a daugh e ter’s U heart ,nt ° when Appius Claudius had ad judged her as a slave 

to one of his fawning clients the prejured minister 
of his lust ; for this was the only mode by which the father could save the 

maiden from dishonour. But the necessity for such 
mafden^onou^ 6 ^ a dreadful act excited the Commons to insurrection 

and freed them for ever from the tyranny of the 
Decemvirs. And*when Antony wished to excite the feelings of the 
Roman multitude to the highest pitch of horror and indignation against 
the murderers of Caesar, he lifted up the bloody toga, as the body lay 
upon its bier in the Campus Martius and pointed to the rents made in it 
by the daggers of the assassins. Who does not remember the passage in 
Shakespeare, where the poet with that intuitive knowledge which enabl¬ 
ed him to live in past ages as though they were his own has seized upon 
this historical incident and embalmed it in his own immortal verse ? 


You all do know this mantle; I remember 
The first time ever Caesar put it on: 

‘T was on a summer’s evening in his tent; 

That day he overcame the Nervii: 

rentedgarment Ca0Sar 9 Look ! in this place ran Cassius’ dagger through ; 

See ! what a rent the envious Casca made : 

Through this the well-beloved Brutus stabb’d, 

And as he pluck’d the cursed steel away, 

Mark, how the blood of Caesar followed it. 

In like manner the advocates at Rome gave effect to their appeals 
by producing on fit occasions the living image of a clients misery, and 
his claims upon the compassion of the courts. Thus when Antony was 
defending against the charge of pecuniary corruption Aquilius, who had 
successfully conducted the campaign in Sicily against the fugitive slaves, 

and was unable to disprove or refute the charge, in the midst of his 

harangue, after appealing in impassioned tones to 

. Soldier ’ 8 scars the services rendered to his country by the brave 
in the country s cause , ,, , , , 

soldier who stood by his side, he suddenly unloosed 

the folds of his client’s robe, and showed to his fellow-citizens, who sat 

upon his trial, the scars of two wounds which had been received in their 

behalf. They could not resist the effect of such a sight, and Aquilius 

was acquitted. 14 ___ 


37 


(14) Cic.de Orat. II 28. Quint. II. 15. 


290 


ILLUSTRATIONS IN CROSS-EXAMINATION 


[CH. 


A similar instance is recorded .of Hyperides of Athens, who, when 
Phryne was accused of some act of sacrilege, bared the bosom ^of the 
culprit and made the judges remember that she was a woman. The arti¬ 
fice succeeded, and Phryne was pronounced not guilty. Thus too, when 
Galba was impeached before the people for an act of base treachery 
towards the Lusitanians, and Cato had delivered against him one of his 
most terrible harangues, feeling that the danger of conviction was immi¬ 
nent, he snatched into his arms the son of Sulpicius Gallus, his relative 
then recently dead, whose memory was endeared to his countrymen, and 
holding him before the assembled multitude commended his own two sons 
to their protection, as though he were making a hasty will. At the same 
time he exclaimed in tears that he appointed the Roman people guardians 
of his orphan children. This saved him from destruction, for a verdict of 
acquittal followed the piteous appeal. 

And when Cicero defended Fonteius against the accusations of 
Induciomarus and the other Gauls, who had come to Rome to impeach 
him of corrupt conduct during his praetorian government, he pointed to 


the mother and sister of his client clinging to him in passionate embrace, 
and reminded the judges that that sister was a vestal virgin whose chief 

tie to earth was her brother’s existence. “Let it not 

vestal virgin” sup! be Said horeaftcr .” he exclaimed as the affecting 
pliant prayer. scene was acted before their eyes, “that the eternal 

fire which was preserved by the midnight care and 
watching of Foneia was extinguished by the tears of your priestess. A 
vestal virgin extends towards you in suppliant prayer those hands, which 
she has been used to lift up to the immortal gods in your behalf. Beware 
of the danger and the sin you may incur by rejecting the entreaty of 
her, whose prayers, if the gods were to despise, Rome itself would be 
in ruins. 


»» l5 


It is however, needless to multiply instances, for such was the 
ordinary and recognised mode of working upon the feelings of the 
Court *°. Nor was it confined to defences only, for similar displays were 
used on the part of the prosecution to excite horror and indignation 
against crime. Sometimes, if a murder had been committed a picture 
representing the foul deed was o P 3nly exhibited during the trial, that the 
eyes of the judges might rest upon the hideous scene, while their ears 
were listening to the cry for vengeance against the assassin 


(15) Pro Fonteio, 17. 

(181 Quintilian (vi, 1.) mentions one or two cases where this attempt at dramatic effect 
resulted in lud. cious,fa, lure Fo,-instance when Glyco Spiridion in the midst of an im- 

pass.oned appeal had a boy brought mto court all in tears, as though he wept for the loss' 
of h,s parent, and asked h.m why he cried so piteously, the urchin being badly tutored in 
h,s part answered “Because I have just been birched." The reader may recollect the oatas 
trophe that happened in Racine’s comedy of Les Plaiderus , where the counsel for the 
delinquent dog tries to move the pity of Dandin, the judge, by producing a family of 
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This appears to our notions of the functions of a judge most repre¬ 
hensible, but we must remember that there was at Rome no ulterior party, 
as with us who could exercise the prerogative of mercy. The court sat 
not only as both judge and jury, but it considered itself at liberty to 
pardon as well as to convict. This may explain what otherwise would 
seem to be a grievous dereliction of duty in the Roman Tribunals. For if 
they had merely to try the simple question of guilt or innocence, that is, 
if their duty was confined solely to the investigation of the facts alleged 
to have been committed, it would have been most improper to admit 
artifices, the object of which was to disable them from coming to a calm 
and dispassionate conclusion. But this was not so. The judges represent¬ 
ed the state, against which the offence had been committed, and, as such, 
were entitled to remit the punishment awarded by the law. But this 
being the case, it was thought unnecessary to go through the form of a 
conviction and a subsequent pardon by the same tribunal and the shorter 
process was adopted of bringing in a verdict of acquittal, which, by no 
means, necessarily implied what “not guilty” does with us, namely, the 
innocence of the accused. Unless we adopt some such theory as this, it 
seems impossible to understand the appeals to the compassion of judges, 
who were bound by a solemn oath to adjudicate uprightly and 
truly, for it would have been an insult to ask them to acquit in cases 
where the charge could not be denied. It would have been tantamount 
to beseeching them to affirm a lie. Let me, however, fortify this view by 
quoting the opinion of Niebuhr on the subject. It would be impossible to 
appeal to a higher authority. He says, (in his “Lectures on the history of 
Rome”). “But after all we must remember that those {i.e. the Roman) courts 
were not juries whose object is simply to discover whether a person is 
guilty or not, and where a higher power presides which may step in either 
pardoning'or mitigating. *** The people judged in the popular courts, and 
they pronounced their sentence in the capacity of sovereign. The people 
more frequently pardoned than they acquitted, so that pardoning and 
acquitting coalesced as identical : and as there was no other place in 
which the pardoning power could manifest itself, it entered into the 
courts of justice. This is the point of view from which we have to con¬ 
sider the courts of justice and the pleaders for the accused at that 
time.” 17 

But besides these startling and dramatic appeals, which must at 
times have extorted an acquittal however guilty the criminal may have 
been, the dress and demeanour of the accused were always carefully 

( 1 7) Niebuhr adds, “Eloquence in our courts of justice is an evil, for in our whole 
administration of justice the object is simply to discover whether the defendant is guilty 
or not, and everything which might mislead the jury ought to be removed. If on the other 
hand, there existed a body of men to place the sentence before the sovereign for ratifica- 
« tion or for the purpose of investigating whether pardon could take place, then an eloquent 
orator would be in his proper sphere.” 
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adjusted to the exigency of the occasion. Seated near his 
counsel with uncombed hair and beard, both suffered to grow 
to an unusual length, and clothed in a mean and miserable garb, 
the party who was on his trial implored by tearful looks and 
mute gestures of despair the compassion of his judges. Nor was 
he the only suppliant; a host of friends accompanied him who were 
all dressed in deep mourning to express their sympathy and sorrow—a 
custom which led to such abuse, by tending to overawe the judges, and 
deter them from doing their duty, that a law was passed forbidding any 
person so to appear who were not relatives within a certain degree of the 
accused. ly 




'8> Hortensius or the Advocate, pj\ 93-ya. 



CHAPTER XVIII- 

HUMOROUS CROSS-EXAMINATION 


“A good wit will make use of anything.” Shakespeure (Henry IV.) 

“Next to the virtue, the fun in this world is what we can least spare. ’ 

(Agnes Strickland.) 

“ I look upon a pure joke with the same veneration that I do upon the Ten Command- 

scents."- ‘ W - Shaw •> 

“ A sunny disposition is the very soul of success.” -MatJunes* 

“ A little nonsense, now and then 
Is relished by the best of men.”— Anon. 

“Take life too seriously, and what is it worth?” asks Goethe. “If 
the morning wake us to no new joys, if the evening bring us not the hope 
of new pleasures, is it worth while to dress and undress? Does the sun 
shine on me today that I may reflect on yesterday?—that I may 
endeavour to foresee and to control what can neither be foreseen nor 
controlled—the destiny of to-morrow ?” 1 


The “judicial 

Judicial humorist 


humorist” is common. Humour at the bar, on the 
other hand, is comparatively rare, the reason being 
that a lawyer pleading a case is for obvious reasons, 


chary of scoring off the Judges even though he could. It was on account 
of this that Campbell, Lord President of the Court of Session, who was 

somewhat addicted to brow-beating counsel, usually 
Corbet ' got it all his own way. Upon one occasion, 

however, he caught a tartar. His Lordship had what are termed little 
pig’s eyes, and his voice was thin and weak. Counsel, a Mr. Corbert, had 
been pleading before the Inner House, and was attacked in usual style 
by the President, when ha thus addressed him: “My Lord, it is not for 
me to enter into any altercation with your Lordship, for no one knows 
better than I do the great difference between us; you occupy the highest 
place on the bench, I, the lowest at the bar, and then, my Lord, I have 
not your Lordships voice of thunder, I have not your Lordship’s rolling 

eye of command. 

But the most outstanding exception to the general rule was Bethell, 

afterwards Lord Westbury, who confessedly adopted 


Weaibury ag a j^ling principle the maxim : “ Never give 


in to a Judge” and his overwhelming egotism enabled him to 
successfully carry off situations that would have brought a less fearless 
man to grief. All his sayings have a touch of bitterness and cynicism, 
and in reading those accounted most brilliant, one somehow feels that 
they savour of what might be termed colossal cheek rather than 
legitimate repartee. “Take a note of that,” he once said m a stage 

(1) Goethe’s works. 
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aside to his junior. “ His Lordship says he will turn it over in what 
he is pleased tb call his mind.” The discursive habits of Lord 
Justice Knight Bruce, he detested. “ Your Lordship,” he once cut 
short an observation of that Judge by declaring “Your Lordship will 
hear my client’s case first, and if your Lordship thinks it right, your 
Lordship can express surprise afterwards.” And all the gratitude that fell 
to the successful suggestion of one of his juniors was the remark, “I do 
believe this silly old man has taken your absurd point.” 

There never were any “scenes” with Westbury, for he was a man 
of such strong personality that the judges generally let him have his 
own way.” 2 

Hon. lssac Newton Phillips, in a recent address before the graduating 
class of the Illinois Wesleyan University, advised his hearers not to take 
life too seriously, but to cultivate a little humour in the practice of their 
profession, without setting themselves up as professional humorists. A 
lawyer may easily do what the greatest of soldiers has done. It was said 
by Byron of the great KutusofT :— 

“ He was a jolly fellow, and could crack 
His jests alike in the face of friend or foe, 

Though life, and death, and victory were at stake.” 

Why cannot a lawyer do the same, especially since it is only the life, 
and death, and victory, of his client that are at stake ? Mr. Phillips 
said :— 


“Don’t take life too seriously. Don’t go abroad wearing a countenance 
of dyspeptic owl. Cultivate a sense and appreciation of humour, but 
don’t, oh ! don’t step up as a professional humorist. It is one of the 
chief compensations of a practice at the bar that the nervous strain and 
drudgery are frequently relieved by bursts of humorous light between the 
shadows. Ludicrous situations arise in the progress of litigation, and if 
you have not seen the sense of humour to enjoy them you will miss that 

(2) 32, Canadian Law Times, pp. 738-89. 

•‘The following conversation was heard at Rochester County Court-— 

His Honor Judge Shortt (to a plaintiff)— 

Where does the defendant live? 

Plaintiff—Hoo, sir. 

His Honor—The defendant. 


A humorous misunder¬ 
standing 


Plaintiff—Hoo, sir. 

His Honor-The defendant, I said, the defendant. 


Plaintiff—Hoo, sir, 

His Honor (to Registrar)—Is this witness 
defendant live? 

Plaintiff—Hoo, sir. 


eh? not deaf. Well, where does the 

\ 


His Honor—Where does he live, in what house? 

Plaintiff—He lives at Hoo, sir. 

Then the Eegistrar explained to the Judge that Hoo was an adjacent 
(Lond • Law Notes cited in 22 Green Bag 427) 


village."—* 



XVIII. ] 


HUMOROUS CROSS-EXAMINATION 


295 


which has in it more solace than large retainers. Our great president 

Abraham Lincoln preserved his mental health in the terrible ordeal of 

the war by indulging his exquisite sense of the ridiculous. I would not 

have you descend into undignified frivolity, by any means. But there 

is a false dignity as well as a true one, and you may set it down that one 

* • 

who always wears a grave, solemn, and forbidding countenance is carrying 
around a very large supply of stupidity under the guise of what he sup¬ 
poses to be dignity. A saving sense of humour is a monitor to good taste 
and propriety, and keeps us out of many errors and follies. When you 
are done with the work of the day, lock your office door and go home a 
free man. Don’t carry your law suits about with you for the entertain¬ 
ment of your friends. Never talk ‘ shop ’ even in your home. Nothing 
is more intolerable than the lawyer who can talk in society of nothing 
but “ his quillets, his cases, his tenures, and his tricks.”'’ _ 

(3) Cited in 34 Ame. Law Review, 591. 

Curran’s ruling passion was his joke. In his last illness, his physician observing in 
the morning that he seemed to cough with more difficulty, he answered, “That is rather 
surprising, as I have been practising all night.” ( Sweet Mardcris Secret of Achievement). 

In a corner of his desk, Lincoln kept a copy of the latest humorous work, and it 
was frequently his habit, when fatigued, annoyed, or .depressed, to take this up, and read a 
chapter with great relief. (Ibid) 

It was said of Cromwell that hope shone like a fiery pillar in him when it had gone 
out in all others. 

“All who joy would win. 

Must share it,—Happiness was born a twin.” 

The late Charles A. Dana fairly bubbled over with the enjoyment of his work, and 
was, up to his last illness, at his office every day. A cabinet officer once said to him:— 

“Well, Mr. Dana, I don’t see how you stand this infernal grind.” 

“Grind!” said Mr. Dana. “You never were more mistaken. I have nothing but fun.” 

( Ibid) 

“Give us, oh! give us” says Carlyle,—“the man who sings at his work! He will do 
more in the same time,—he will do it better,—he will persevere longer. One is scarcely 
sensible of fatigue whilst he marches to music. The very stars are said to make harmony 
as they revolve in their spheres. Wondrous is the strength of cheerfulness, altogether 
past calculation its powers of endurance. Efforts, to be permanently useful, must be 
uniformly joyous,—a spirit all sunshine, graceful from very gladness, beautiful because 
bright.” 

Jn a mission congregation in Jamaica, a collection was to be taken for missionary 
purposes. One of the brethren was appointed to preside ; and resolutions were adopted 
as follows: (1) Resolved, That we will all give, (2) Resolved, That we will give as the 
Lord has prospered us. (3) Resolved, That we will give cheerfully. Then the contribu¬ 
tion began, each person, according to custom, walking up to deposit his gift under the eye 
of the presiding officer. One of the most well-to-do members bung back until he was 
painfully noticeable; and when he at length deposited his gift, the brother at the table 
remarked. “That is according to the first resolution, but not according to the second.” 
The member retired angrily to his seat, taking back his money; but conscience or pride 
kept working, till he came back and doubled his contribution, with a crabbed 
“Take that, then. ” The brother at the table again spoke, “ That may be 
according to the first and second resolutions, but it isn’t according to the third.” The 
giver, after a little while accepted the rebuke and came up a third time with a still larger 
gift and a good-natured face. Then the faithful president expressed his gratification thus 
“That's according to all the resolutions.” (Ibid.) 
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“Sara Dysart and I were law partners at Lancaster, some twenty-five 

or thirty years ago, and it was one of the most con- 
hu^n^ist ) . ySart 3 b ° rn genial associations I have ever enjoyed,” remarked 

Judge TJ. M. Shelton of the Second Judicial Circuit, 
recently. “Sara had served his country in the Civil War, and came out 
with badly affected lungs and a shattered arm. But he was full of anima¬ 
tion, and had the faculty of getting more out of life than the average 
man. He was a born humorist, and as often won cases by his keen satire 
as by his knowledge of law. 

One spring Sam was employed to defend a lot of country boys and 

A song in evidence. girls who were charged with disturbing religious 

worship. The information alleged that by their 
boisterous laughter and unseemly conduct they had broken up the 
meeting. The worst of it was there seemed to be no defence. They ad¬ 
mitted they laughed loudly right in the midst of the services. 

Brother T. Spears, the preacher, was the prosecuting witness. He 
was a tall, serious man, and dreadfully in earnest about this case. The 
prosecutor, T. C. Tadlock, shared Brother Spears* indignation over the 
‘outrage*; nothing could be more sacrilegious than for youngsters to cut up 
in church. In his opening statement to the jury in Justice Bailey’s 
court the prosecutor said here was a splendid opportunity to teach 
budding anarchists a lesson lest they go on and on in their evil ways and 
become confirmed law-breakers. 

The young defendants all belonged to good families of the neigh¬ 
bourhood, and they were much impressed by their grave predicament at 
the conclusion of the prosecutor’s incisive statement. 

‘Call Mr. Spears!’ said the prosecuting attorney. 

The tall preacher, with dignified step and solemn countenance, took 

the witness-box, placed the palms of his hands together, a picture of 

persecuted innocence. With pious earnestness he described the little 

assembly in the back country, how he had striven to develop a desire for 

right living and the commendable progress being made. He spoke more 

in sorrow than in anger concerning the inexcusable conduct of the young 

disturbers of his meeting, and felt certain that the only way to save 

them from a life of crime would be to inflict such punishment here as 

would cause them to remember ever after; he did not mean to be harsh; 

he was only actuated by a feeling of good towards the defendants—to be 
just to them. 

This was a most serious way of putting it,and the big crowd—every- 

body in the adjoining townships was there—wondered what Sam was 
going to do about it. 

When the witness was turned over to him Sam coughed in that 
dry way he had, and then began the examination 

‘ Brother Spears, you led the meetin’ that night 
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‘I did, Sir.’ ‘You prayed?’ ‘I did, Sir,’ ‘And preached?’ ‘I tried 
to.’ ‘And sung?’ ‘I sung.’ ‘What did you sing?’ ‘There is a Fountain 
Filled with Blood, sir.’ Here Sam pulled a hymn book out of his pocket 
and handed it to the witness, with the remark: ‘Please turn to that song, 
Brother Spears.* The witness did so. ‘That’s what you sung that night?’ 
‘It is, sir.’ ‘Well, stand up and sing it now, if you please.’ ‘What !’ ‘You 
heard what I said, Brother Spears?’ ‘But I can’t sing before this sort of 
crowd!’ 

‘Brother Spears,’ with much apparent indignation, ‘do I understand 
that you refuse to furnish legitimate evidence to this jury? ‘No no 
but, you see—’ 

‘Your Honor,’ said Sam, turning to the Court, ‘ I insist that the 
witness shall sing the song denominated in the evidence just as he did on 
the night of the alleged disturbance. It is a part of our evidence, and 
very important. The reason for it will be disclosed later on.’ 

There was a long wrangle between the lawyers, and the court 
finally ordered the witness to get up and sing. 

‘And, mind you, Brother Spears,’ said Sam, seriously, ‘you must 
sing it just as you did that night; if you change a note you will have to 
go back and do it over again.’ 

The witness got and opened the book. There is a difference between 
singing to a congregation in sympathy with you and a crowd of people in 
a court room. Brother Spears was painfully conscious of the fact. : You 
know how those old-time hymns are sung in the backwoods settlements. 
You begin in the basement and work up to the roof and then leap off 
from the dizzy height and finish the line in the basement. That’s the 
way the witness did. He had a good voice—that is, it was strong. If 
Gabriel’s trumpet ever gets out of whack he could utilize that voice and 
wake the dead just as readily. It seemed to threaten the window lights. 
The crowd didn’t smile—it just yelled with laughter. The jurymen bent 
double and almost rolled from their seats. The Court bit his cob pipe 
harder and tried hard to look solemn. It wasn t any use. There was 
only two straight faces in the house, and one belonged to a deaf man and 
the other to Sam Dysart. The singer finished and sat down. He looked 
tired. Sam immediately excused him. When the time for speechmaking 
came Sam remarked to the jury: ‘If you gentlemen think you could go 
to one of Brother Spears’s meetings and behave better than you have 
here, why, you may be justified in convicting these boys and girls.’ That 
was all he said. It was plenty. The jurymen acquitted the young 
defendants before they got their faces straight.” 1 

There was on the South-Eastern Circuit a hard-working barrister by 
the name of Codd, who had a large family, and was always struggling in 
liiq profession. In a Post'Office prosecution tried before Baron Bramwell, 


(4) 1% Green Bag. 365. 

38 
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I think at Chelmsford Assizes, Codd was defending the prisoner. Among 
the witnesses was Mr. Anthony Trollope, the well-known novelist. He 
knew nothing about the facts of the particular robbery in question, but 
having an official position in the Post-Office, he was called to prove the 
practice in the Post-Office as to the sorting, removing and otherwise deal- 

ing with the letters, so that the jury might understand 
mined Trollope. what opportunity the prisoner had for committing 

the theft. I need not say that in such cases the 
witness is as a rule not cross-examined, but makes his statement and 
leaves the box. Accordingly Mr. Anthony Trollope, to whom Bramwell 
had nodded, was leaving the witness-box, when Codd, who saw an opportu¬ 
nity for making a point, said: “Stop a moment, Mr. Trollope.** Trollope 
came back. What are you, Mr. Trollope,” said Codd. “I'have already told 
the Court that I am a supervisor in the Post-Office.” “But are you any¬ 
thing else?” Trollope replied: “Yes. Iam an author” “Ah!” said Codd, “you 
are an author, are you? What was the last book you wrote?’* Trollope 
replied: “Barchester Towers” or whatever was the particular book it is 
immaterial. Well, then, said Codd, “was there a word of truth in that 
book from beginning to end?” “I do not understand what you mean,** 
replied Trollope. You can answer a plain question: was there a word 
of truth in that book from beginning to end?” “It was a work of fiction.” 
^Fiction or not, was there a word of truth in it from beginning to end?’* 
“Well,” said Trollope, “if you put it in that way, there was not.” Codd 
said: “Thank you, Mr. Trollope” and sat down. He called no witnesses, 
but made a violent speech to the jury, in which he asked them how they 
could possibly convict the prisoner on the evidence of the principal 
witness, when the principal witness was a man >who was obliged to 
admit that he had written a book without a word of truth in it. If I 
remember right, Codd’s effort was not successful. I think that Mr. 
Poland, now Sir Harry Poland, was prosecuting at the time. 5 


A man was charged with stealing a number of gold and silver 

which had been buried a few hours previously under the foundation 
of a new public edifice. 


coins 

-stone 


The prisoner was one of the workmen, and had seen them deposited 

Theft of coins- f ° r the historical curiosity of future ages. Antiquity, 
Antiquarian relics ot course, could be the essence of the value of the 

coins, except for the thief. The royal hand had 
covered them with the stone, duly tapped by the silver trowel amidst the 
hurrahs of the loyal populace, in which the prisoner heartily joined. 

But in the night he stole forth, and then stole the coins. 

_ • 

They were found at his Cottage secreted .in a very private locality, 

as though his conscience smote him or his fear sought to prevent 
discovery. 


(5) Recollections of Bar and Bench by Viscount Alverstone, pages 28-29 
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Defence Counsel suggested that it was never intended by those who 
placed the coins where they were found that they should remain there till 
the end of time ; they were intended, said he, to be taken away by some 
body, but by whom was not indicated by the depositors, and as no time or 
persons was mentioned, they must belong to the first finder. It was all 
a mere chance as to the time of their resurrection. Further, it was 
certain they were not intended to be taken by their owners who had 
placed them there—they never expected to see them again—but by any 
one who happened to come upon them. Those who deposited them there 
had parted not only with the possession, but with all claims of ownership. 
Nor could any one representing him make any claim. 

All this was excellent reasoning as far as it went, and the only thing 
the prosecution alleged by way of answer, was that they were intended to 
be brought to light as antiquities. 

“Very well,” said the prisoner’s counsel; “then 

Antiquity came too there is no felonious intent in that case—it is 
soon. 

merely a mistake. Antiquity came too soon. 

And so did the conviction. 0 


In dealing with a case where there is really no substantial defence, 
it is sometimes necessary to throw a little ridicule over the proceedings 
taking care, first, to see what the humour of the jury. 


In illustration of this Mr. Cecil A. Coward has given an incident 

that occurred in an action for slander tried at the 
A case o saner. Guildhall many years ago, in which Mr. Hawkins 

Q. C., was for the defendant, and Mr. Joseph Brown, Q. C., for the 
plaintiff. The slander consisted in the defendant pointing his thumb 
over his shoulder and asking another man, “Do you know him ? That’s 
Joe Smith.” 


Mr. Joseph Brown, Q.C., had to rely upon his innuendo “meaning 
thereby Joe Smith was a rogue”—and was very eloquent as to slander 
unspoken but expressed by signs and tone. After an exhausting speech 
he sat down and buried his head in his bandana, as his habit was. 


Hawkins got up, and turned Mr. Joseph Brown’s speech to ridicule 
in two or three sentences. 

“ Gentlemen,” he almost whispered, after a very small whistle which 
nobody could hear but those close around, at the same time pointing his 
thumb over his shoulder at his opponent, “ do you know him—do you 
know Joe Brown ?” 

There was a roar of laughter. Joe looked up, saw nothing and retired 
again into his bandana. 

Again the performance wae gone through. “ Do you know Joe 
Brown, the beat fellow in the world?” 


(6) Hawkins 173-174. 
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Brown looked up again, and was just in time to hear the jury say 
they had heard quite enough of the case. No slander—verdict for the 
defendant. 


It was one of the best pieces of acting I ever saw him do. 7 8 

Down in Virginia one planter sued another to recover damages for a 

Suit for damages. dog that bad been killed. The lawyer for the 

complainant confused many of the defendants* 
witnesses by a severe cross-examination. At last Uncle Charlie, a 
coachman, took the stand. 

“ Now, uncle,” said the nagging lawyer, “did you know this dog 
that was kilted ?” “ Yes, sah,” said Charlie, “ I was personally acquain¬ 
ted with him.” 

“ Then tell the jury exactly what sort of a dog it was.” 

He was a big, yaller dawg.” 

We know that already, Charlie. Tell the jury what the dog was 
good for.” 


“Well, sah, he wan’t no good. He wouldn’t hunt: he would not 

t guard de house, none ; he jes’ would not do nothing 

name! 1 WaS the d ° 8 S but lay ground and eat. Dat is how they came to 

give him the name he had.” 

“ And what was his name. Uncle Charlie ?” 

“ They call him 4 Lawyer,’ sah,” answered Uncle Charlie gleefully, 
and even the judge joined in the merriment. b 


(7) Hawkins 234-235 

(8) Philadelphia Ledger cited in 16 Green Bag p. 337. 

In an Irish Court an old man was called into the witness box, and being near sighted, 
instead of going up the stairs that led to the box, mounted those that led to the bench. 
The judge took the mistake good-humouredly. “Is it a judge you want to be, my good 
man?” he asked. “Ah, sure, your honour,” was the reply. “I am an .old man and may 
be it is all I am fit for.” (Green Bag. Vol 16 p. 4Q9.) 

The following little bits of humour are also culled from court room proceedings_ 

Prosecuting Attorney: “Was the prisoner in the habit of signing when he was alone?” 

Witness L. “Sure, and I cannot say. I was never with him when he were alone.” 
(16 Green Bag, 264.) 

The plaintiff had sued the elderly capitalist for breach of promise and her lawyer was 

Cmiproinlslog a Breach of trying to persuade her to compromise. “ He offers,” said the 
promise oi marriage suit lawyer, “ to give you one-third of the sum you are trying to 
recover if you will withdraw the suit.” 

“ I won’t do it,” she replied. “I want the full amount,” 

* Failing in that,” pursued her attorney, “ he offers to marry you.” 

“ What do I want to marry him for?” 

The lawyer shrugged his shoulders. 

“Well,” he said, “ think of the possibilities of a divorce suit, with a fat claim for 
alimony.” Chicago Tribune cited in 16 Green Bag 337. 
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“TbiDgs past recovery are hardly cured with explanation.” ( Marlowe ) 

“A bad excuse is better, they say, than none at all.” (Stephen Gosson.) 

“Discretion shall preserve thee, understanding shall keep thee. (Pr overbs.) 

“The cross-examination being closed, the duty of re-examination 

devolves upon the counsel on the other side. It is 
wHnesse a s minati0n ° f usually undertaken by the leader, even although 

the examination-in-chief had been conducted by the 
junior probably because it is supposed to require the skill and caution 
which only experience can teach. You will remember that cross-examina¬ 
tion is, in like manner and for the same reason, conducted by the leader 
as a matter of course, unless, as is sometimes the case, where the wit¬ 
ness iB unimportant, or he has great confidence in the junior s ability 

and prudence. 

The general rule is that the counsel who examined in chief conducts 
the re-examination. Other things being equal, any branch of the ex¬ 
amination should be given to the counsel who is best acquainted before¬ 
hand with the testimony of the witnesses.” Mr. Cox says further:— 

“The object of re-examination is simply to obtain from the witness 

an explanation for what he said on cross-examina- 
Necessity for. ^ ^ opportunity proceeds from the system 

adopted in our courts of eliciting evidence by means of questions. A wit¬ 
ness does not tell his story without interruption, as is the practice m 
most of the law courts on the Continent of Europe but he is required to 
answer the questions of counsel and seldom permitted to do more or to 
accompany his answer with an explanation. A skilful advocate, in is 
cross-examination, avails himself of this to obtain such answers only as 
suit his purpose, excluding the explanations that might give them 
another meaning. It is the duty of the advocate on the other side to note 
Buoh replies, and on re-examination to give his witness the opportunity 

for explanation denied to him before.* 1 __ 

Mr. Harris exaggerates the usual effects of cross-examination. He 

says :— 

If you have watched the cross-examination with that unceasing 

vigilance which you ought to have bestowed upon it, 
HarnV advice. you wiU have observed and noted the points that 

have been made against you. Some of your evidence has disappeared 


U) Reed p. 330. 
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altogether; other portions have received such a shock that they exist 

in a very rickety and dilapidated form; some other parts have received 

a coating of interpretation, if I may use the expression, which must be 

removed; other fragments lie here and there in a mass of confusion, from 

which they must be extricated if you desire to re-establish your case. A 

hurricane seems to have swept over your homestead, destroying some of 

your less substantial outbuildings and threatening even the mansion house 
itself. 

And in another place he says: 

As you watch carefully the cross-examination of your witness, you 
wi piobably be made aware for the first time of many weak points in 
your case. If there should be one which you have flattered yourself, has 
been passed cleverly by in your exaraination-in-chief, you may certainly 
anticipate a well-directed blow in that quarter at all events. You must 
watch, therefore, like a second in a pugilistic encounter, for when it comes 
your witness will in all probability require picking up. It is in the 
remedying of such a misadventure that the art of re-examination consists; 
and it is only by an intimate knowledge of your facts and their relative 
bearings that you will be enabled to set your witness up when his evi¬ 
dence has been thus battered.” 2 


(2) Harris 153-154; Reed p. 333, 

The right to re-examine exists only when there has been a cross-examination, and re- 

Bight Of re-examiDitiou. examination must be confined to the explanation of matters aris¬ 
ing in cross-examination. Matters not properly explanatory or 
new facts cannot be introduced in this way. But new facts may, by leave of the Judge 
who usually puts the question himself, be elicited in re-examination. So far we have dealt 
with the subject from the point of view of the examining lawyer. Now we shall deal with 
it from the point of view of laymen who are called as witnesses, or in other words we shall 
say a few words, how they should give their evidence. Any advice upon this subject is 
useless “since experience shows” says Taylor “That these rules like those given to prevent 

drowning are invariably forgotten at the very moment when the individual is in the 
situation in which he most requires them”. 

Advising the medical witnesses, Dr. Taylor says: 


“(1) That he should be well prepared on all parts of the subject on which he is about 
to give evidence. 

(2; That his demeanour should be that of an educated man, and suited to the serious 
occasion on which he appears, even although he may feel himself provoked or irritated 
by the course of examination adopted. Nothing can tend more to lower a witness in the 
opinion of the Court and Jury or diminish the value of his evidence, than the manifesta- 

tion of a disposition to deal with his examiner, as if he wore a personal enemy., to evade 

the questions put, or to answer them with flippancy or anger." (Cited in 6Cr L J 27 28 ) 

“The art of re-examination, which is a task often as futile as the endeavour" to se‘t 
Mumpty Dumpty on the wall again, can be learned only by the experience of watching 
tdmgamc on the table and playing any few remaining cards in your hand with rapid judg- 


A wise student will take Lord Halsbury's advise and go to the old Bailey to study 

cross-examination; and if Lockwood's view still holds good, he might attend the chan- 
eery courts to learn how not to re-examine. Birrel tells us that “once in the court of 
chancery, a witness was asked in cross-examination by an eminent ehancew l a 
whether it was true that he had been convicted of perjury. The witness owned the .ofi 
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Elliott, in his work on the Advocate says:— 

“ It is often said that the object of a re-examination is to afford the 

witness an opportunity to make explanations render- 
nation^ ° f re ‘ exami ' ed necessary by his cross-examination, but this is a 

narrower view than the principles of advocacy 
warrant. More can be accomplished by a skilful re-examination. 
Obscurities can be cleared away, and facts be brought into stronger light 
by questions that recall the mind of the witness to the facts to which he 
testified in his direct examination, and of which his knowledge is clear 
and distinct. This may be done in a suggestive method, yet without 
violating the rule forbidding leading questions, for the witness may have 
his attention directed to one fact which is clear in his mind, and gradually 
led from that fact to those on which he appears to have been confused. 
Care must be taken to begin upon matters, regarding which the mind of 
the witness is not confused, and on these he should be detained long 
enough for the faculties of association and reflection to do their work. 
It is almost always dangerous to go at once to the point where the con¬ 
fusion exists. First settle one or two distinct ideas in the mind of the 
witness, clear all mists away from these, and he will grow stronger and 
clearer as he goes on. If the opposite course is pursued, the chances^are 
that the confusion will be deepened. If once the witness can be made to 
feel that he is on solid ground he will regain confidence, and not only 
explain what needs explanation, but will also make clearer and stronger 

many parts of his previous testimony. J 


Not only must facts be selected of which the knowledge 

T >, e witness is clear and distinct, but they must be 

gestions by Judge so arranged as to lead him out of his confusion. If 
Elliott * the facts are judiciously selected and skilfully ar¬ 

ranged, they will be to the bewildered witness, as guide-posts are to the 
traveller who has lost his way. The arrangement which will most likely 
accomplish his purpose, is that which corresponds with the order of time, 
in which the events occurred. Make sure that the witness gets a clear 
view of the first fact, and is impressed with the knowledge that it is the 
first in order of time, and then deliberately proceed with the facts which 
follow in due order. It may sometimes be necessary to particularly 
direct the attention of the witness to the time, the place, and the actors 
in the event or transaction to which his^ testi mo ny ref e rs. The time, 
Impeaobment and the cross-examining counsel very promptly sat down. Then it became 

the duty of an equally eminent chancery Q.C., to re-examine. ‘Yes’ said he, ‘it is true 

f*m have been convicted of perjury. But tell me have you not on many other occasions 
.been accused of perjury and been acquitted?” “Yes many times” said the witness. 

M ; . Most re-examination intending to rehabilitate the character of a witness is apt to 

make matters worse. 

Such stories of actual happenings, trivial in themselves teach us the necessity of 
ha advocacy.” 



(3) EJUiptt’s Advocate 273. 
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however, should be fixed by events or things rather than by dates. It is 
not discreet as a general rule, to ask for the day of the week, month or 
year ; it is better to ask for events, occurrences or things, for if these can 
be called into the mind of the witness his confusion will clear away. It 
is seldom safe to ask for dates since they are not easily remembered, 
and to ask an already confused witness for what he cannot distinctly 
remember will be almost sure to make ‘ confusion worse con¬ 
founded.’ 


In many cases it will require close observation and clear judgment to 

determine whether it is safe to ask an explana- 
exp a ianations aSking f ° r tion on points on which the testimony of the wit¬ 
ness has been impaired. If there is. great doubt 
whether a satisfactory explanation can be given, none should be asked. 
A failure to explain will intensify the injury done by the cross-examina¬ 
tion. If in some doubt whether the witness can give a reasonable ex¬ 
planation, but with reason to hope that he can, it is expedient to gradually 
approach the subject, and by your questions set it in the plainest way 
before the witness. If his answers indicate that his mind is at work 
intelligently and that his confidence has been regained then it will be 
safe, as a general rule, to seek the explanation as directly as practicable. 
But, in every case where there is doubt, great or little, approach the 
subject cautiously, and do not get so entangled that you cannot safely 
retreat by going to some other topic. While in reality retreating, avoid 
the appearance of doing so.” 1 


“As a general rule it is not good policy to re-examine for the purpose 
of explaining unimportant discrepancies, since they seldom do harm. 
There is sometimes real harm done by a re-examination on such matters, 
for a witness is frequently bewildered by a discovery that there is some 
discrepancy which friendly counsel deem so important as to demand 
an explanation, and, as his confusion increases, he goes from bad to 
worse. So, too, a re-examination on such points magnifies their impor¬ 
tance, and gives them far greater weight than they would otherwise 
possess.” 


Cox’s remarks 


The business of a re-examination,” says Mr. Cox, “is the restoration 

of your witness to the confidence of himself and of 
the jury. This, indeed, is an important part of the 
business of a re-examination, but it is not the whole of the business. A 
cross-examination sometimes so confuses an honest witness that his 
powers of memory and reflection seem almost paralyzed, and when this 
occurs the first thing to be done is to clear away the confusion and restore 
the power of these faculities. In this, perfect composure must be 
maintained by the examiner, and he must proceed with calmness and 
deliberation. Here there is no hope for an angry man. The first qugs- 

(4) Ibid 273-275. “ " ~- 


(5) Ibid 277 
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tlons asked must be such as is certain the witness can readily and clearly 
answer. They must be on matters which are simple, and the form of the 
questions must be so clear that the witness can comprehend them without 
any mental exertion. Mr. Cox gives this excellent advice on this phase 
of the subject: “Soothe his irritation by your words and aspect. When 
he is restored to himself, take him quietly through his story. Bring out, 
as far as you can, the strong points of his testimony which have not been 

shaken on the cross-examination.*' r> 

Mr. Cox further deals with the subject in the following pass¬ 
ages.-— 

“ Before you sat in the courts many days you will discover the vast 
difference between different advocates in the ability with which they 
conduct a re-examination. Sometimes you will see a witness who has 
been apparently destroyed by a cross-examination triumphantly set up 
again by the admirable skill with which he is re-examined, every weak 
point strengthened, every contradiction explained away, every doubt 
removed, and his original story repeated with confirmations. On the 
other hand, when undertaken by an inefficient advocate, you observe how 
bid is often made worse by injudicious attempts to mend it, and that 
which had been left in doubt by his adversary converted into a defeat. 
The difference will be found to consist mainly in that discretion which 
enables the advocate to advance his questions to a precise point at which 
the answer will be innocuous, and, avoiding such as are not touched upon 

in the cross-examination, so moulding his queries that they shall, while 

adhering strictly to the rules, necessarily bring out those leading points 

in his own case which he is desirous of repeating. 

“When you come to some doubtful matter on which the cross-exa¬ 
mination has damaged you, extract from the witness an explanation of it, 
if he can make it; if he cannot satisf mtorily explain it pass it by, for a 
failure to effect this object serves only to give it a double importance in 
the estimation of the Court. Here is it thit all your sagacity is called 
into play. It happens frequently that your brief gives you no informa¬ 
tion on the new point stated, and the attorney who sits behind you cannot 
help you : it is as new to him as to yourself. Failing help from these 
sources you will seek to form a judgment from the manner of the witness 
whether the fact is as it appears, or, if he can give any explanation of it. 
If, when questioned upon it, he showed signs of annoyance and an eager 
desire to say something more about it, you may conclude that he can 
explain and you oan safely call upon him to do so. If this symptom is 
absent, then your sagacity will be exercised in a review of the internal 
probability or otherwise of the matter itself. If any improbability 
appears you may try with extremest caution to approach the topic, so as 
to afford to youc witness an opportunity of clearing himself, if he can, 
but so tenderly that you may retreat unharmed should you find that you 
are treading on dangerous ground. Wanting all these encouragement s, 
{6) Oox’s Advocate. ~ (7) Cited in Reed’s Conduct of Cases p. 332, 

39 



306 


ILLUSTRATIONS IN CROSS-EXAMINATION _ [ CH. 

you will prove your discretion by passing it unnoticed. Here again we 
reiterate the caution, so often repeated, never to put a question to a 
witness without an aim, nor unless you expect to derive some positive 
advantage from it. 8 

If the witness is a corrupt one, and conclusively so shown on cross- 

Elliott's advice. examination, it is neither wise nor proper to attempt 

to rescue him. This is not to be understood as im. 
plying that a bad man is necessarily a corrupt witness. A man of bad 
reputation may tell the liuih, ar.d, as a general rule, will tell it, unless 
there is some motive for lying, If it is apprehended that the reputation 
of the witness may be attacked, then the re-examination should secure as 
many circumstances te nding to give probability to his testimony as possi¬ 
ble. Little things creeping out without apparent design do very much to 
fortify the testimony of such a witness. If the cross-examination dis¬ 
closes a purpose to impeach by contradiction, and if it is expected that the 
attack will be formidable, then the re-examination should, as much as possi¬ 
ble, draw off atte ntion from the points upon which it is supposed the contra¬ 
diction will be strongest. It is a mistake to magnify the points where contra¬ 
diction is anticipated, except in cases where the attack will be weak, .or 
the support of the witness very strong. If it can be made to appear that 
the contradiction is on a point of little importance, it will not be difficult 
to convince the jury in argument, that contradictions on such points go a 
very little way towards proving a witness guilty of perjury. If the defense 
of a witness attacked can be made very strong then magnify the point 

on which it is supposed he will-be contradicted, since, if the witness 

makes a successful defense, his testimony will have greater force, be¬ 
cause the jury naturally rejoice at the vindication of a witness unfairly 

or unjustly assailed.” 9 

An artifice of many cross-examiners is to examine up to a certain 
point in a transaction or conversation and then turn off abruptly to some 
other phase of the testimony, thus weakening the effect of the evidence 
by creating the impression that what was called out is all there is of the 
testimony on the particular subject. In such cases the course is clear. 
Bring out on the re-examination the parts omitted in the cross-exami¬ 
nation. When the artifice is detected and successfully exposed, its 
author will have good cause to repent of its employment ; but the diffi¬ 
culty is in detecting and exposing it, for the process is often conducted 
with such adroitness that it can only be detected by the keenest observer. 
A dull or careless one will seldom notice it. The advocate adroit enough 
to make the artifice successful will not fail to make effective use of it in 
argument. ” 10 ' 

(8) Cox 440-441. (9) Elliott 275-276 “ 

(10) Ibid. 

An illustration—Averting “ Tbe following example of cross questioning, I have been 

a scandal. told, occurred in this town about twenty years ago. 

“Mr. Tucker, will you have the goodness to answer directly and categ orically a few 
plain questions?” 
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“ Favourable facts in the shape of new matter are very often deve¬ 
loped on cross-examination, and the advocate who fails to make good use 
of them on the re-examination has either slept at his post or is not well 
fitted out for his duty. In some cases the facts are so fully brought out on 
the cross-examination as to be plain enough without assistance from the 
counsel conducting the re-examination, and when this is so it is the 
better policy to leave them untouched until the time comes for making 
them available in the argument to the jury. In other cases it may be 
unsafe to follow the cross-examiner into this new matter, since he may 
have left it unfinished for the very purpose of enticing the re-examiner 
into an uncomfortable situation. Here, as well as everywhere, he is the 
wise man who lets well enough alone. 

A mishap that not infrequently befalls an inexperienced or careless 

Avoid affording re-cxamincr is that of eliciting new matter on re- 
opportunity for a examination, and thus affording the opposing coun- 

tion. sel an opportunity of re-cross-examining. This is 

always injurious, and sometimes fatal. A skilful 
cross-examiner will seldom fail to greatly impair, if not entirely destroy, 
the whole testimony. This he will do by covering up important points in 
the previous testimony, or by bringing out contradictions and inconsis¬ 
tencies The advocate who does his duty well will bring out all of the 
facts in the direct examination, and in the re-examination keep so 
closely to the cross examination as to shut off all pretense of a right to 
re-cross-examine. 

Never make an objection without being able to give a strong reason 
for it, is a good general rule everywhere, but is especially valuable when 

applied to a re-examination. Not only does an 

obj^ctTons U k» nc re S -cxZ objection at such a juncture strengthen the impres- 
mination. sion created by the testimony, and engender a suspi¬ 

cion, if not a belief, that testimony is being kept out 
on technical grounds, but it sometimes gives the re-examiner a coveted 
excuse to abandon a re-examination which he is glad enough to retreat 
from if only he can do so without a plain surrender. Questions arc fre- 

“Certainly air.” 

• "Well, Mr. Tuoker, is there a female living with you who is known in the neighbour¬ 
hood as Mrs, Tuoker.” 

"There is,” 

"Is she under your protection?” 

"Yes.” 

“Do you support her?” 

"I do,” 

"Have you ever been marfiod to her?” 

"I have not.” (Here several of the jurors scowled on Mr. Tucker.) 

"That is all, Mr. Tucker,” 

"Stop one moment, Mr, Tucker,” said the opposing counsel; “is the female in qiies* 
tioa your mother.” 

“She ia.”. 
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quently asked for the very purpose of calling out an objection, and thus 
securing a covering for a retreat which can only be safely made under 
cover. But, although objections should be sparingly made, they are some¬ 
times very essential, and when essential, they should be made with 
earnestness, and supported with reasons which, if not convincing, shall, 
at least, be not destitute of plausibility. 11 

Mr. Cox notes another important point in the following language :— 

“A skilful use of the opportunities sure to be offered by the cross-exa¬ 
mination will enable you to elicit a repetition of the most important 
^arts of the evidence-in-chief T and so, \)y recalling them to the atteptiou 
of the jury, not only to revive the impression made by them but to 
operate as a set-off against whatever of an unfavourable character may 
have been extracted by the cross-examination.” * 2 

•‘The conclusion of Mr. Harris’s sixth chapter is such an excellent 
summary, that we adopt it here as our own conclusion. He says :— 

“Re-examination arises from a right to explain. It is often so advan¬ 
tageous that a case may be won by its judicious exercise, while it is 
usually so innocent of evil that it would require the utmost ingenuity of 
the most inexperienced counsel to make it the means of losing one. You 
must have a thorough knowledge of your facts and have watched every 
question of the cross-examination with the utmost vigilance, to take the 
full benefit of your right and to make your case stand out in the bolder 
relief which the re-examination will afford to it. But nothing is more 
tedious or more irritating to judge or jury than to see an advocate 
floundering in re-examination among facts which he only displaces and 
confuses, thinking he must needs ask something because there has been 
a long and it may be severe cross-examination. First ascertain what 
fact has been displaced or obscured and what new matter introduced, and 
then you will know what requires to be rearranged and to be explained 
before you rise to put a single question. 

“In re-examination, as in cross-examination, after learning thorough¬ 
ly How to do it , the next branch of learning to which the student had best 
direct his assiduous attention is, How not to do it , 13 

■ 


(11) Elilott 278-278. 

(12) Cox’s Advocate p. 438 cited in Reecf 336. 

(13) Harris chap. VI cited in Reed’s Conduct of Law Suits p. 336 
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for witnesses, 181; Danger of a second marriage 183; Hearsay evidence in 
Sir George Jessel's.Court, 183; Clergyman’s evidence 184; Prisoner acquitted by 
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fdtal answer 206; Can Wbeec'oCk whip Mc’Doriald #)6; A claihi dgditist art 
Insurance Company 207; 'the case df bfass biittons 209; Hdw high be ' cbtild hold 
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277 ;Russell’s cross-examination of Sampson, 277 ; Montague William’s defence in 
an assault case, 278 ; Clergyman called as witness, 279 ; Clergyman’s confusion 
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